


ADMINISTRATOR. 


SEE EXECUTORS & ADMINISTRA- 


TORS. 
AMENDMENT. 

The court has a discretionary pow- 

er to permit an original writ to 

be amended, by adding thereto 


the seal of the court, where that 
has been omitted before the writ 
issued. Clark v Hellen, 421 


SEE EXECUTIONS 1. 


APPEAL. 

1, Where an action is brought in 
the County Court against two 
defendants, who plead severally, 
and a verdictand judgment are 
rendered in favor of one, and a- 
gainst the other defendant, the 
latter may alone appeal from the 
judgment rendered against him. 
Stephens v Bachelor, 60 

2. No appeal can be taken by one, 
who has procured himself to be 
made a party defendant, from an 
order of the County Court, con- 
firming the report of the justice 
and freeholders, under the act 
of 1834, c. 22, (Rev. St. c. 104, 
s. 7) which provides for turning 
a public road on the applicant’s 





ownland. Gatling v Liver- 
man, 63 
3. A Superior Court cannot enter- 
tain an appeal to revise the ex- 
ercise of a discretionary power 
by an inferior court, when the 
decision of the latter is made as 
a matter of discretion; but if thé 
decision were made as a matter 
of strict right, and upon the sup- 
position that the inferior tribu- 
nal had no discretion, it will be 
reversed, and the inferior court 
ordered to proceed in the catise 
in the exercise of its sound dis- 
cretion. Reynolds v Boyd, 106 
4. If, after a verdict for the plain- 
uiff in the County Court, the 
court, upon motion of the defen- 
dant, order the costs of some of 
the plaintiff’s witnesses to be 
taxed against him, he has a right 
if he thinks proper, to appeal 
trom this order, as it was not the 
exercise of a mere discretionary 
power in the County Court.— 
Gashv Rees, | 124 

. Ifthe charge of the Judge to the 
Jury be correct, or be such that 
the party, against whom a ver- 
dict is found, cannot complain of 

 & 
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it, a mistake of the Jury in find- 
ing a verdict without evidence | 
or against evidence, or against 
the law, forms no ground foran 
appeal to the Supreme Court. 
Terrell v Wiggins, 17% 
On an appeal, the Supreme 
Court will presume the judg- | 
ment of the court below to have | 
been right, unless error be | 
shown; and it is the duty of the | 
appellant to furnish the court 
with the means of ascertaining | 
sucherror. Wall v Hinson 276 | 


. Surprise on the trial furnishes |, 
no ground for the interference of | ~ 


this court. That is a matter for' 
the consideration of the court 
below on a motion for a new tri- | 
al; and the refusal of a new tri-| 
al cannot be assigned for error. 
Thid.: 
. It is the duty of the appellant! 
to the Supreme Court to see the | 
case so made out, as @istinctly 
to present the points, upon 
which the judgment below is 
sought to be reviewed. Flanni-| 
ken v Lee, 293 | 
9, When an appeal is brought up | 
to the Supreme Court, it is the; 
duty of the appellant to have) 
the transcript of the record so’! 
perfected that the supreme court | 


also is a ground for affirming 

the judgment. Ibid. 

SEE RALEIGH & GASTON RAIL 
ROAD COMPANY. 


ARBITRA'TION & AWARD. 


An award, which was to be a 
rule of thecourt, undera reference 
by orderofthecourt,to arbitration, 
may in this State be enforced, by 
entering a judgment upon it for 
the debt and damages awarded, 
instead of proceeding on it by 
attachment. Cunningham v 
Howell, 9 

Where an action of Ejectment 
was referred by rule ot Court, to 
arbitrators, and they awarded as 
follows: We find the plaintiff 
in the case, Mary Duncan, has 
at various times paid to Roland 
Duncan, in cash, notes and prop- 
erty valued $1544: we therefore 
award to her ? the wole amount 
of land purchased of the execu- 
tors of Charles Finley, dec’d, to 
be taken off of the upper part of 
said land.” Held that this a- 
ward was not only uncertain, 
but that it went beyond the rule 
of reference, and therefore the 
court will notenter judgment on 
it. Duncanv Duncan, 466 


See Barr 1. 


may be enabled to discover the} ASSAULT AND BATTERY. 
error in the judgment of the su-| 1. An offer to strixe, by one person 


perior court, if there be any; and 
on his failure to do so, after a’ 
reasonable opportunity has been 
afforded, the judgment will be 
affirmed. Stewart v Garland, 

470 
10. Where the judgment belov 
was of non-suit, and no declara- 
tion was filed, and the plaintiff, 
after reasonable time allowed, 
failed to supply that defect, that 





rushing upon another, will be 
an assault, though the assailant 
be not near enough to reach his 
adversary, if the distance be 
such as to induce a man of or- 
dinary firmness, under the ac- 
companying circumstances, to 
believe that he will instantly re- 
ceive a blow, unless he strikes 
in selfdefence State v Davis, 

125 
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2, It is not sufficient, to constitute 
an assault, that a man of ordi- 
nary firmness should believe 
that he was about to be strick- 
en; but if it can be collected 
from the circumstances, that, 
notwithstanding appearances to 
the contrary, there was not a) 
present purpose to doan injury, | 
there is no assault. The jury 
must judge of these circumstan- | 
ces. State v Crow, 376 
3. When the defendant, at the! 





3 


“Executed; the defendant is con- 
fined in the jail of my county 
on a ca. sa. issued by a justice 
of the peace in favorof A. B.,, 
consequently he cannot at pres- 
eit be carried to the court.” The 
plaintiff obtained judgment on 
his suit and issued a ca. sa. to 
the same sheriff, who returned 
on it “not to be found.” Held 
that the sheriff was not answer- 
able as bail. Montgomery v 
Mc Alpin, 463 


time he raised his whip, and!3. The return of the sheriff in 


shook it at plaintiff, though | 
within strikipg distance, made | 
use of the words, ‘‘were you not | 
an old wan, [ would knock you | 
down,” this does not import a) 
present purpose to strike, and | 
does not in law amount to an} 
assault. Ibid. | 
ASSUMPSIT. | 
See Conrract, 3, 4, 5. 

TION, 3, 4, 5, 6. 


EXEcU- | 


| 
ATTACHMENT. 


An original attachment cannot is- 
sue in this State for any cause 
of action arising from fort, but 
only for those founded on con- 
tract. Minga v Zollicoffer, 
278 

See Execution, 2. 


BAIL. 


A reference of a cause to arbi- 
tration, by order of a court, the 
award to be a rule of court, will 
not, in this State, discharge the 
bail. Cunninnham v Howell, 

9 


2. Asheriff on a writ of capias 








ad respondendum returned 


snch a case that the body of the 
defendant is in the prison of lis 
county under other process, is a 
return that he Leeps the body of 
such prisoner there under the 
process so returned, and is tan- 
tamount to a cominitment under 
this process. After this the sher- 
iff cannot take bail, but if ke 
releases the prisoner or permits 
him to depart from prison, with- 
out a rule or order of court, he is 
guilty of an eseape. Lbid. 


4. After such commitment the pris- 


oner can only be acmitted to bail 
in court. Ibid. 


. Although the bail may surren- 


der their principal, and the sur- 
render be entered of record at 
the term when judgment is ob- 
tained, yet if the plaintiff does 
not pray the committal of the 
principal in execution and the 
latter should afterwards go at 
large, this is not a discharge of 
such principal from execution 
by the plaintiff. Howzer v Del- 
linger, 475 


6. The bail on a plea to a sci. fa. 


seeking to charge them, cannot 
take advantage of any irregular- 
ity in the ca. sa. against the 
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principal, but they may shew 
that the ca. sa. is void. + Ibid. 


' 


7. Aca. sa. must strictly pursue | 
the judgment and be warranted | 
by it, as ifthe judgment be a-! 
gainst two or more, the ca. sa. 
must issue against all—other- 


wise it is void. Ibid. 


BEQUEST. 
See Devises. Lecacies. 





BILLS OF EXCAANGE AND) 
PROMISSORY NOTES. | 


1. Where A., the payee of a billof| 
exchange, indorsed it to B., and 
B. to C., and C. then indorsed it 
‘without recourse to him,” but 
not saying to whom he indorsed 
it, it then became an indorse- 
ment in blank, snd the bill be- 
came payable to bearer; and 
notwithstanding D. and E. af- 
terwards indorsed it in full or 
specially, yet when it came a- 
gain to C. by delivery, he had a 
right to demand payment of the 
bill from any prior indorser. 
French v Barney, 219 

2. C. being the holder of the bill, 
the law implies, until something 
be shewn to the contrary, that 
he gave value for it, or came 
fairly and legally by it. Ibid. 

3. To make an indorsement of a 
bill special or in full, it must 
direct payment to be made to 
some particular person, firm or 
corporation. Ibid. 

4. A bill, once endorsed in blank, 
becomes payable to bearer, a- 
gainst the acceptor, drawer and 
all prior endorsers. Ibid. 








5. Notice by the holder to the]. 





drawer of a bill of exchange of 


x 


a demand on the drawee anda 
protest for non-acceptance or 
non-payment is not necessary, 
when the drawer had no funds 
in the hands of the drawee, un- 
less the drawer had reasonable 
grounds to believe that his bill 
would be honored. Spear &§ 
Patton v Atkinson, 262 
6. Notice of the dishonor of a bill 
is required to enable the drawer 
or endorser to withdraw his ef- 
fects from the drawee. Ibid. 


\7. Where acreditor ofa firm for 


goods sold and delivered, had 
taken {the promisory note of 
the firm in settlement of the ac- 
count, and had, after the dissolu- 
tion of the firm, taken a bill of 
exchange drawn by one of the 
late partners in his own name, 
which was protested for want 
of funds of the drawer, and had 
delivered up the promissory 
note, such creditor’s original 
claim was not merged by the 
promissory note or bill of ex- 
change, but he is entitled to re- 
cover for the price of the goods 
sold and delivered, provided he 
has surrendered such bill of ex- 
change. Ibid. 


. But it is essential to the recov- 
ery of thecreditor, that he should 
have surrendered the bill of ex- 
change to the defendants, either 
before or at the time of the trial. 

Ibid. 


BONDS. 


. The condition ofa bond, given 
upon obtaining a writ of seques- 
tration, ora judge’s fiat in a 
suit in equity, that the plaintiff 
“shall prosecute his said suit 
with effect, or, in case he fails 
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therein, shall well and truly in- 
demnify the defendant for all 
damages which he may sustain 
by reason of the filing of said bill 
and the suing out of said writs, 
and shall further do and receive 
what the said court shall con- 
sider in that behalf,” is not bro- 
ken by any thing short of the a- 
bandonment of his suit by the 
plaintiff or his defeat therein. 
Hence, a decretal order, in 
the progress of the cause, that 
the sequestration be remov- 
ed and the sequestered prop 
erty restored to the possess- 
ion of the defendant, and that 
he have leave to put the bond in 


suit, but without finally deci-| 
ding the matters in contestation | 


between the parties, will not au- 
thorize a recovery upon the 
bond for a breach of its conditi- 
ons. White v Pettijohn & al. 

52 
2. Where the condition of an in- 
junction bond is that the com- 
plainants “shall well and truly 
indemnify the obligees for all 
damages they may sustain by 
wrongfully suing out the in- 
junction,” it will not benecessarv 
for the obligees, upon a dissolu- 
tion of the injunction, to bring 
an action on the case to ascer- 
tain the damages sustained by 
them, before suing upon the 
bond. Falls v McAffee, 139 
3. Ina suit at law upon an injunc- 
tion bond, it is not necessary for 
the obligee to state in his declar- 
ation, orto prove upon the trial, 
an order of the Court of Equity, 
allowing the withdrawal of the 
bond and permitting a suit to 
be brought on it. Ibid. 
4, Where a bond is given to “A. 








5 


and B. and other obligees,” to be 
paid to the said «A. and B.” an 
action for the breach of this bond 
cannot be brought in the name 
of A. and B. alone, without 
joining the others or shewing 
that A. and B. are the surviving 
obligees. Richardson v Jones. 

266 


5. A payment to A. and B. would 


discharge the obligation; but if 
payment is not made, the suit 
must be brought in the name of 
the parties, with whom the ob 

ligation was contracted. Ibid" 


6. A constable’s bond, made pay- 


able to the State of North Caro- 
lina, taken by a person not au- 
thorised by law to take it, is 
void for want of delivery. State 
v Shirley, 597 


7. There may be cases, where a 


bond payable to the State, though 
taken by an unauthorised per- 
son, if it be for the benefit of the 
State itself in its corporate ca- 
pacity, may be good; but it can- 
not be so when made payable 
to the State, as a trustee for o- 
thers, unless taken by the persons 
specially prescribed by some 
act of the Legislature. hid. 


8. The will of the State is only to 


be known, when declared 
through those appointed to de- 
clare it. Ihid 


See EvipDENCE, 15. 


CERTIORARI. 


. Acertiorari will not be grant- 


ed by the Supreme Court, where 
an appeal has not been brought 
up, through the inattention or 
forgetfulness of the clerk of the 
court, whom the appellant had 





INDEX. 


constituted his agent to send up| CONTINGENT INTERESTS. 
the appeal. 


353 | 
2. A certiorari will not be grant- | 
ed, where a writ of error will lie. | 
Petty v Jones, 408, 
3. Where certain defendants, se-| 
curities to a sheriff’s bond, had | 
obtained a certiorari to bring 
up a case from the county court, | 
where judgment had been ren-. 
dered against them, and upon | 
the return of the certiorari, the | 
Superior Court directed the case 
to be placed on the trial docket, 
and that a new trial be granted, 
and when the case came on, up- 
on the motion of the defendants, 
ordered the suit to be dismissed, 
because the defendants had not 
been duly served with notice as 
directed by law: Held. that this 
judgment was erroneous, and 
that the parties must proceed to 
trial upon the merits of the case. 

Ibid 
4. Upon what facts a certiorari 
will be refused in the Supreme 
Court, when the appellant from 
the SuperiorCourt did not bring 
up his appeal. Muzzell v Lee, 

All 


CONSTABLE. 


See Bonps 6. 


CONSTITUTION. 

The Legislature has a constituti- 
tutional right to pass an act, 
changing the location of the seat 
of justice of a county, although 
a contract for the purchase of a 
particular site had already been 
made by commissioners appoint- 





ed by law for that purpose.— 
State v Jones, 414 


Cotton v Clark,| Contingent interests, such as exe- 


cutory devises, &c. are assign- 
able. A possibility cannot be 
transferred, but by a possibility 
is meant, the mere expectancy 
of an heir apparent, or of one 
who is next of kin toa living 
man, or the prospect of having 
a legacy left, &c. Fortescue v 
Natierthwaite, 566 


CONTRACT. 


1. Where a contract was made for 


the sale of a lot of cotton, in 
which it was agreed as follows: 
“'The price to be fixed on in the 
following manner: the seller is 
to select either Fayetteville, 
Cheraw or Camden, & to name 
a time, and the prices are to be 
regulated by the prices at the 
named market and time, the 
price to be the same as good 
crops of cotton sell for at the 
time: the price to be fixed on by 
the firstot June next:” Jt was 
held that by a just construction 
of the contract the seller was to 
name before hand a market and 
a day, by which the price was 
to be regulated, and that he 
could not on the last day allowed 
him, name a market and a pre- 
ceding day for that purpose. Mc- 
Neely v Carter, 141 


2. Where, in an action to recover 


damages for a breach of promise, 
it appeared in evidence that a 
vessel, her tackle &c. had been 
sold by the defendant to the 
plaintiff, on the 10th December, 
1835; that after the great fire in 
New York, which occurred on 
the 16th of December in that 
year, some of the vessel’s boats 





INDEX. 


and sails were missing, & were 
supposed to have been destroy- 
ed by the fire—and subsequent- 
ly it was agreed between plain- 
tiff and defendant that the de- 
fendant should pay to the plain- 
tiff “ whatever sum it should | 
require to put the vessel in the 
same repair and condition in 
which she was at the time of 
the sale, over and above five 
hundred dollars:” Held that up- 
on this evidence the plaintiff 
could not recover on a count, in 
which he charged that the de- 
fendant had made a false rep- 
resentation at the time of the 
sale, and that he had promised 
to put the vessel &c. in the state 
represented, over and above the 
sum of five hundred dollars.— 
Walker v Bazter, 213 
3. A party connot recover on an 





implied agreement for the price 
of goods sold and delivered, if 
he could have maintained an ac- 
tion on a special contract relat- | 
ing to that price. Carter v Mc-| 


Neely, 448 | 


4. But where the special contract | 
is imperfect, as where the price: 
was to be the market value on a} 
certain day & at a certain place 
to be fixed by the seller, and he 
fails to select in proper time the 
day and place, hemay yet main- 
tain an action for the value of 
the goods delivered, and declare | 
in indebitatus assumpsit, on a 
quantum valebat. Ibid 

5. But regard must be had to the 
special agreement so far, that 
the plaintiff cannot recover a 
higher price for his goods, than 
he could have done, if he had 





literally or duly observed the 


Sd 
é 


terms of the special contract: 
Ibid 

6. Where the owner of a vessel a- 
greed to hire her to another, for 
a certain period and at a certain 
price, and stipulated at the same 
time that she should be “ fur- 
nished with sufficient cables, an- ° 
chors and other tackling;” and 
the vessel was lost before the 
expiration of that period, in con- 
sequence of a defect in one of 
her cables; it was held that the 
owner could not recover the 
hire for the whole period, under 
the special contract, although it 
appeared that the defect in the 
cable (aniron cable) could not 
have been discovered by the 
most attentive examination.— 
Parker v Gilliam, 545 
7. Such a stipulation means thet 
the “cables &c.” are actually 
sufficient and not merely that 
they are apparently so. ibid 


See Damaces 1—Evipence 19. 


COSTS. 

i. The costs which the act of 1818 
(Rev. St. c. 4, s. 26) requires to 
be taxed double against a party 
who appeals to the Supreme 
Court and fails tocarry up and 
file the record in proper time, 
are only those of the Supreme 
Court. Hester v Hester, 187 

. The court can, in no case where 
the grand jury returns a bill 
“not a true bill,” order the pro- 
secutor to pay the costs. State 
v Cockerham, 381 

3. Norisan indictment for perju- 
ry one of those “ frivolous or 
malicious” prosecutions, in 
which the court has power, e- 
ven upon an acquittal of the de- 





INDEX. 


fendant by a petit jury, to or- 
der the prosecutor to pay the 
costs; because at the time the 
act was passed giving the court 
power in ceriain cases to order 
the prosecutor to pay costs, the 
punisliment of persons for per- 
jury did extend, and, in some 
peculiar cases, does now extend, 
to the lossofamember. Ibid 
See Arprars 4—Witis 9—Ex- 
EcuTION 10—Manpamvs l. 


DAMAGES. 
1. Inan action of covenant, for 
not furnishing machinery for a 
steam mill at the stipulated time, 
the plaintiff cannot recover in 
damages the estimated value of 
the profits he might have made 
if the covenant had been com- 
plied with. These are too vague 
and uncertain to form any crite- 
— of damages. Boyle v Reed- 
607 
2. “The damages should be given 
upon the principle of a reasona- 
ble rent and insurance for the 
buildings, and the actual loss by 
decay, &c. of the materials du- 
ring the period he was prevent- 
ed from commencing his opera- 
tions by reason of the default of | 
the defendant in not complying 
with his covenant. Thid 
3. He can only recover damages 
really sustained by him, and not 
such as it seems possible he may 
have sustained. Thid 


See Master & Servant 2— 
Mitts 2, 3. 








DEEDS. 
1. By a proper reference of one | 


as incorporated into the former, 
and both be read as one instru- 
ment, for the purpose of identi- 
fying the thing intended to be 
conveyed. Everitt v Thomas, 

252 


2, But there nwst be no inconsis- 


tence between the calls of the 
latter deeds and the formerdeeds 
or grants; as, for instance, where 
the former deed or grant calls 
fora line of another patent and 
the latter deed omits that call, 
but goes fora particular course 
and distance, ard only professes 
to convey a part of the tract em- 
braced by the grant or former 
conveyance. In such a case 
the course and distance called 
for, being the specific descrip- 
tion in the deed, must prevail. 
Ibid. 


3. It is a sound rulein the con- 


struction of a deed that a perfect 
description, which fully ascer- 
tains the corpus, is not to be 
defeated by the addition of a fur- 
ther and false description. 

Mayo v Blount, 283 


4. But the Court bas no right to 


strike out one part of the de- 
scription more than another, 
unless the part retained com- 
pletely fits the subject claimed, 
and the rejected part dees not; 
unless, further, it appear that 
the whole description, including 
the part sought to be rejected, is 
applicable to no other thing. 
It must be shewn, at least to the 
degree of moral probability, that 
there is no corpus that will an- 
swer the description in every 
particular, Thid. 


deed to another, the description 5. If the words in a deed of sale 


in the latter may be considered | 


of goods and chattels plainly e- 
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vidence a sale, this is sufficient 
without technical words. Such 
a deed of sale may be made 
without any words of “bargain 
and sale,” as well as with those 
words. Fortescue v Salter- 
thwaite, 566 
See Limitations spy Derp— 
GRANTS. 


DESCENTS. 


1. Where an estate had been trans- 


mitted by descent and the blood 
of the acquiring ancestor had 
become extinct, upon the death 
of the person last seized intes- 
tate and without issue, the estate 
descended to her nearest collat- 
eral relations, who were a broth- 
er and two sisters of the half 
blood on her father’s side, the 
land having descended from a 
materaal ancestor University 
v Brown, 387 
2. A. died in the year 1777, leav- 

ingtwosons Thomas & George. 

Thomas was the cldest son, &, 
by the law of this State as it 
then stood, sole heir to his fath- 
er. A. devised the land in con- 
troversy in this suit to his se- 
cond son George. George died 
in 1839, intestate and without 
issue, leaving surviving him a 
sister of the whole blood, under 
whom the defendant claimed, 
and the issue ofa sister of the 
half blood on the mother’s side, 
who are the lessors of the plain- 
tiff. Held that the issue of the 
sister of the half blood took one 
moiety of the laud, Burgwyn 
v Devereuz, 583 


DETINUE. 
1. One tenant in common of a chet- 








te] cannot maintain detinue for 
such chattel against his co-ten- 
ant. Bonnerv Latham. 271 


2. In an action of detinue, the de- 


fendant may be permitted to 
plead, as a plea since the last 
continuance, the death ofa slave 
named in the declaration; and 
in such a case, the jury should 
be instructed that, if such death 
has happened, while the slave 
was in the defendant’s possess- 
ion and without his fault, they 
should not include any part cf 
the value of the slave in the es- 
timate of damages; but if it has 
happened because of ill-treat- 
ment or culpable neglect, or, af- 
ter a disposition of the slave by 
the defendant, they may include 
the value in such estimate. Be- 
thea v McLennon, 523 


Evidence ought not to be recei- 


ved of the alleged death, unless 
the matter be specially presented 
by a plea; and this plea may be 
received, if properly verified, at 
any moment before the verdict 


is rendered. Ibid. 


. The jury, however, in such a 


case, should give damages for 
the detention of the slave, while 
living. Ibid. 


DEVISE. 


. Where the testator, after givin 3 


certain legacies to his childrc; 
and directing that the residue © 

his estate should be equally di- 
vided among them, upon theif 
accounting fortheadvancements 
which they had received, added, 
“this direction is not to apply, in 
case a negro lent or given shall 
die before me, that being my 
loss; but when ¢ any of the “said 
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negroes shall have been sold or 
suffered to be sold, they shall 
be charged at their value at the 
period of such sale, except in 
case of my grandson T. son of 
my deceased son G, B., who is 


to pay my exeentors $500, in| 


fall of all advancements made 
to him or to his father” 
held, that the grandson was 
bound to account for only the 
sum of $500, «© not for that sum, 
in addition to the value of 2 ne- 
groes, which had been given to | 
his father and sold by him; and 
that no parol evidence could be 
received to shew that the testa- 
tor intended his grandson to ac- 
count for the $500, in addition | 
to the valne of the said negroes | 
given to his father. Llachnall | 
v Wyche, Q4 | 


Where a testator, who had | 


three tracts of land, adjacent to} 
each other, over parts of all! 
which his plantation extended, 
and had three sons R., J. and} 
W., of whom R. and J. were| 
married and resiced upon the! 
testator’s land, devised to his) 
wile “full possesion of all the 
plantation and stock, &c. during | 
her natural life or widowhood, 
except the particulars that may 
hereafter be meptioned,” and 
then devised to his son R. “all | 
the 200 acre tract that he now | 
lives on, and so much of the old | 
tract as lieson the same side of 
Homminy creek,” &c.; and in 
« subsequent part of his wiil de- 
visied as follows; “1 will and 
bequeath tomy son J. all the 
remaining part of the old tract 
of land, exclusive of the part a- 
bovementioned to my son R. 





it was | 


and bequeath unto my son J, 
my still and all her furni- 
ture at the death or marriage 
ofmy wife. Also my wagon 
and hind gearing at her death.” 
It was held, that the testator’s 
son J. took an immediate estate 
in fee in the lands divised to 
him, and not an estate in re- 
mainder after the death or mar- 
riage of the testator’s widow. 
Jones v Posten, 166 


. In expounding a will, the gram- 


matical construction must pre- 
vail, when an intent to the con- 
trary does not plainly appear. 

Ibid. 
A testator devised to his wife 
as follows: “It is my will and 
desire that my loving wife Mar- 
garet, shall retain and keep in 
her possession all that I may 
be possessed of at my death, (my 
debts and funeral expenses be- 
ing first paid,) during her natu- 
ral life.” It appeared in evi- 
dence that the testator had lived 
for many years, and at the date 
of his will and at the time of 
his death, on a certain planta- 
tion. The will was made in 
1815. In 1811, upon the mar- 
riage of his son, the defendant 
in this case, he had permitted 
him to occupy a small portion 
of the plantation, with an under- 
standing that his son was to re- 
move as soon as he built a 
house on his own land. In 
1813 the testator insisted the 
son should remove, which he 
refused to do until his house 
should be completed, which 
would be in 1814. The testa- 
tor, and not the defendant, al- 
ways gavein the land for taxation 





INDEX 


and paid the taxes. Held that 
under the words of this devise 
the iand passed, and that from 
other clauses of the will and the 
parol testimony, it was clear the 





testator intended to devise the 
part occupied by his son, which 
occupation ws in fact only the 
possession of the testator. Bol- 
ick v Bolick, 244 
5. Held also that parol testimony | 
is admissible to explain an ob- 
vious ambiguity of expression, | 
as to the description of the sub- 
ject of a devise, as for instance | 
to shew the situation or occupa-! 
tion of the land at any given| 
time, or whether parcel or not! 
parcel of the subject devised. | 
Tbid.| 
6. A devise of “all my property of 
any nature or kind whatever, 


which deeds, papers and move- 
ables will shew, ” can, by no in- 
tendment nor construction, be 
taken to indicate an intention 
in the testator to devise the land, 
which belonged to his wife. 


Mitchell v Mitchell, 257 
7. A testator, after bequeathing 
certain negroes to his wife for 
life, or during widowhood, be- 
queaths as follows: “I wish fur 
the negroes lent to my wife, if 
they do not behave, to be hired 
out. I also wish for all the ne- 
groes not given to be hired out 
as soon as they will bring any-| 
thing. And after the death of 
my wife or marriage, I want all) 
my property not given away to | 
be equally divided among my 
girls.” The negro for which | 
this action was brought, was 
one of those directed to be hired | 
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out. Held that the daughters 
had only an interest in remain- 
der after the death or marriage 
of the widow, and that therefore 
the plaintiff, who claimed under 
a conveyance from the husband 
of one of the daughters, could 
not bring trover for the negro 
during the lifetime of the wi- 
dow, or while she remained un- 
married. Smithwichk v Biggs, 

281 


8. Where the surplus of an estate 


is left by will to be equally di- 
vided “between the heirs of A. 
B. and the heirs of C. D.,” the 
children or heirs of A. B. and 
C. D. take per capita and not 
per stirpes. Hobbs v Craige, 

332 


9. Where a testator bequeati:ed as 


follows: “Ido will and bequeath 
unto my wife, Susannah, all my 
estate and effects remaining in 
my executor’s hands, after all 
my just debts are paid, the said 
property to be and remain my 
beloved wife’s during her natu- 
ral life; she is not allowed to sell 
nor dispose of said effects in any 
shape whatever, agreeable to this 
my last will, with the excep- 
tion of a negro boy child by the 
name of Larkin. I then furt her 
will, that at the decease of my 
wife, Susannah, command my 
executors to make an equal dis- 
tribution of the said property be- 
tween my five lawful heirs;” 
and nothing further is said a- 
bout Larkin: Held by the court, 
that tne absolute interest in the 
boy Larkin, passed to the widow 
Susannah. Matthis v Rhea, 
394 
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10. Where a testator bequeaths a! 
negro woman and her increase, 

and there are no other words in 

the will to explain his meaning, 

only the increase, born after the 

death of the testator, will pass. | 
Cole v Cole, 460 | 
11. A testator devised certain ne- | 
groes to his three children, J. S. | 
and N. and then proceeded as 

follows: “ In case either of my 

said children should die without | 
heir lawfully begotten, itis my) 
wish that the property should | 
be equally divided between the 
children ¢éhen living, whether J. 
S.or N.” J. died first. N. then 

died without issue, leaving S. 

surviving. eld that under! 
this limitation S., the surviving 

child, took the property belong- | 
ingtoN, Fortescuev NSaiter- 
thwaite, 566 | 
12. A testator devised as follows: | 
“ Tleave the whole of my oth- 
er estate as well negroes as 
goods and chattels, to be equal- 
ly divided between my four 
children, A., B., C. and D., and 
for my executors to have it ap- 
praised and pay off each child’s 
part as they shall come to age, 





the boys to have their part at 
the age of 21 years, and the girls; 
to have their part at the age of| 
18 years; and if either of my 
children die without heir law- 
Sully begotten, then his or her 
part to be equally divided be-' 
tween my surviving children| 
& their heirs forever.” A. died | 
first, leaving children. B.after- 
wards died leaving no children. 


Held that the limitation over in | 2. 


the will was not too remote; that 
ov B.’s death without issue, his 


INDEX. 


share became vested in C. and 
D., who survived him; and that 
as A. did not survive him, no 
part of such share vested in the 
personal representative or the 
children of A. Threadgill v 
Ingram, 577 
See LeGactes. 


EMANCIPATION. 


Where a testator residing in Vir- 


ginia, where the law allows mas- 
ters to liberate their slaves by 
deed or will, bequeathed as fol- 
lows: “ My will and desire is 
that my negro woman P. shall 
have her freedom immediately; 
and that all the rest of my black 
people shall serve until my 
youngest child shall be of the 
age of twenty-one years, for the 
use of raising my children and 
yoing negroes. After my youn- 
gest child is of age, my will is 
that all my negroes shall be 
free:” It was held that the child 
of one of the negro women 
mentioned in the will, born af- 
ter the death of the testator, but 
before his yougest child came 
of age, was entitled to freedom 
after the latter event. Camp- 
bell v Street, 109 


ESTOPPEL. 

The rule that a lessee can- 
not dispute his landlord’s ti- 
tle, extends to the case of one, 
who takes possession under a 
contract of purchase—he can- 
not controvert the title of the 
person who let him into posses- 


sion. Love v Edmondston, 
152 


Where the husband of a wo- 
man entitled to a contingent re- 
mainder in slaves, before the 





INDEX 13 


contingency happened, convey- 
ed this interest by deed; it was 
held that this deed was an es- 
toppel as to the husband, and 
when the contingency after- 
wards happened, by which the 
interest vested in the wife, such 
interest passed to the grantee, 
either upon the principle that 
the interest, when it accrued, 
Sed the estoppel and thereby 
gave an absolute title, or that 
the deed operated asa _ release 
of the wife’s choses in action. 
Fortescue v Satterthwaite, 566 


EVIDENCE. 

1. Testimony as to hand-writing, 
founded on what is properly 
termed a comparison of hands, 
seems now to be generally ex- 
ploded; and the only admissi- 
ble testimony of hand-writing 


is that of a witness, who has 
acquired a knowledge of the 
party’s hand-writing from hav- 
ing seen him write, or from hav- 
ing had a correspondence with 
himupon matters of business, 
or from transactions between 
the witness and party, such as 
the former having paid bills of 
exchange fur the latter, for 
which he has afterwards ac- 
coun'ed. Pope v Askew, 16 
2. On an indictment for a riot and 
trespass on ‘and, it is only ne- 
cessary to prove the possession 
of him, to whom the injury is 
done; and that may be by parole 
evidence without the produc- 
tion of any paper title. State v 
Wilson, 32 


3. Where the attesting witness to 
a bond is dead, its execution 
may be proved by proof of the 








witness’ hand-writing; but if 
such evidence cannot be had, 

then proot of the obligor’s hand- 
writing is admissible; but be- 
fore the latter testimony will be 
received, the party offering the 
bond must shew to the court 
that he has done all in his pow- 
er, withont effect, to procure e- 
vidence of the hand-writing of 
the subscribing witness. Heuce, 
where it appeared that the sub- 
scribing witness to a bond had 
been clerk ofthe County Court 
of a large, populous and weal- 
thycounty, and had been dead 
only twenty-five years, it was 
held not to be sufficient for ad- 
mitting testimony of the obli- 
gor’s hand- writing to shew, by 
one witness only, that he did 
not know the subscribing wit- 
ness’ hand-writing and did not 
know of any person who had 
such knowledge. McKinder 
v Littlejohn, 66 


. The presumption of the pay- 


ment of a bond, raised by a for- 
bearance for twenty years (or 
for ten years, since our act of 
1826, Rev. St. c. 65,s. 13) may 
be repelled by evidence that the 
debtor had not the means or the 
opportunity of paying: and the 
repelling of the presumption 
will not be hindered by the fact 
that the debtor had the interest 
in remainder in certain slaves, 
but which did not vest in pos- 
session until a short time before 
the suit was brought, when it 
did not appear that rthe creditor 
krew of the existence of this 
interest in remainder, and it 
was evident that it was not, in 
fact, applied to the payment of 
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thedebt. Jbid.S. P. Wood vj} 
Deen, 230! 
5. When the subscribing witness. 
to any instrument, except a ne- 
gotiable one, becomes interested 
in a suit brought upon the in- 
strument, his hand-writing may 
be proved to establish the execu- 
tion of the instrument, whether 
his interest was thrown upon 
him by operation of law, or was 
acquired by his own voluntary 
act. NSaundersv Ferrill, 97 
6. A., B. and C. entered into a co- 
partnership in the name of A. & 
Co. for the purchase and sale of 
negroes, and it was afterwards 
agreed between them that A. & 
B. should alone be interested in 
the negroes purchased with 


cash, but all three should be e- 
qually interested in the negroes 
purchased on a credit: it was 


held that, though C. might be 
held responsible on all contracts 
by all persons dealing with the 
firm of A. & Co., yet that he was 
a competent witness to testify 
for A. & B. in an action on the 
warranty of soundness contain- 
ed ina bill of sale for a negro 
purchased in the name of A. & 

Co. for cash. Williamson v | 
Cannaday, 





113) 
7. In an action for seduction, the 
defendant cannot prove that his | 
general character is that of a) 
modest and retiring man. The| 
general rule, to which this forms | 
no exception, is, that unless the | 
character of the party be put di-| 
rectly in issue by the nature of | 
the proceeding, evidence of his | 
character is not admissible. We- | 
Rae v Lilly, 118 | 
8. The records of the proceedings | 
against a sheriff, for an amerce- | 
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ment imposed on him, are not 
evidence against his sureties to 
prove his default; but they are 
admissible against them to prove 
the fact of the existence of the 
amercement itself. Governor 
v Montfort, 155 


. If the surety to a bond or note 


be sued alone, the principal 
debtor will be incompetent asa 
witness for him, because, if the 
plaintiff succeeds, he will be li- 
able to the surety for the costs 
of the action; but the principal 
may, in such action against the 
surety, be made competent by 
a release from the surety, be- 
fore he is called to testify. Mof- 
fitt v Gaines, 158 


10. A party may prove the fact to 


be different from what one of 
his own witnesses has stated it 
tobe. That is not discrediting 
his witness. Spencer v White, 

236 


ll. Where the question was one 


of domicile at the date of the 
writ, and the defendant proved 
that the plaintiff, before the date 
of the writ, had gone from one 
county to another, and wished 
the jury to infer from this an a- 
bandonmentof his former home, 
the testimony of a witness who 
swears that “this was not re- 
garded in his the (plaintiff’s) 
father-in-law’s family, where the 
plaintiff resided, and where the 
witness, a member of the fami- 
ly, also resided, as an abandon- 
ment of the plaintiff’s then 
place of residence,” is admissi- 
ble; for it does not appear that 
the witness came to his knowl- 
edge by the ex parte hearsay 
of any of the members of the 
family, but he may have deri- 
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ved it from other facts appa- 
rent at the time to the family. 
Fleming v Straley, 305 
12. Parol evidence may be receiv- 
ed to shew when a writ issu- 
ed. The actof Assembly direct- 
ing the clerk to mark the day of 
issuing process is only directo- 
ry, and does not exclude other 
evidence. Jinkins v Cocker- 
ham, 309 
13. In an action of slander, the 
defendant cannot, to support 
his plea of justification, give e- 
vidence of transactions or con- 
versations between himself and 
others, to which the plaintiff 
was not privy. Ibid 
14. On the trial ofa bill of indict- 
ment for forgery, the person, 
whose name is charged to have 
been forged, and whose interest, 
supposing the instrument to be 


genuine, is affected by it, either 
as an obligation or acqittance, 
is not, while the instrument re- 
mains in force, a competent wit- 
ness to prove the forgery. State 


v Stanton, 424 
15. Where to an action of debt on 
a bond for one hundred dollars, 
the plea was that it was given 
to compromise an indictment 
for a misdemeanor, the acts aud 
sayings of the son of the plaint- 
iff, who did not appear to be 
an agent of the plaintiff, not 
in the presence of the plain- 
tiff, are inadmissable as _ ev- 
idence. Redman v Roberts’ 
479 

16. Where a defendant in eject- 





ment is sued for thirteen contig- 
uous tracts of land and the’) 
plaintiff proves that he was in | 
the actual possession of one, and 
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contends that, as the others 
Were adjoining, his possession 
must be considered as extending 
to them also; it is competent for 
the defendant to give in evidence 
his own declaration, made at 
the time he took pcessession of 
the one tract, that he disclaimed 
any possession of the other 
twelve tracts. Davis v Camp- 
bell, 482 
17. Such declarations may be re- 
ceived, not to establish the ver- 
ity of any fact asserted therein, 
but as, either part of the fact 
itself, or characterising and _il- 
lustrating the fact of possession. 
Ibid 

18. On the trial ofan issue devi- 
savit vel non, where the will is 
propounded by two legatees, 
one of whom is acolored wo- 
man, and the other a white wo- 
man, & the caveators are color- 
ed persons, the caveators may 
prove by othér colored persons 
the declarations of the colored 
woman, one of the parties pro- 
pounding, in relation to the sub- 
ject matter of the issue. Rag- 
land v Huntingdon, 561 
19. In an action on a contraet, a 
defendant cannot be admitted as 

a witness for his co-defendants, 
even after he has suffered judg- 
ment by default to be taken a- 
gainst himself. Walton v Tom- 
lin, 593 
See Detinve 3—Devise 1, 4— 
Maimm 2-—Matictovs PRrose- 
cUTION—MarriaGe SeEtTTLe- 

MENTS 3. 


EXECUTION AND EXECU- 
TION SALES. 
1 Where the Clerk of a Superior 
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Court has omitted to affix the 
seal of his court toa writ of fi. 
fa. and venditioni exponas. 
directed to another county, the 
court may, at asubsequent term, 
order the Clerk to affix his seal 
nunc pro tunc, in order to pro- 
tect the purchaser of land sold 
under it, where no third person 
claiming under one of the par- 
ties to the execution is to be af- 
fected thereby. Purcell v Me- 
Farland’s heirs, 34 
2. A sheriff, who, after seizing 
goods under an execution or at- 





attachment, leaves them on the 
premises of the debtor not sepa- 
rated from the other goods of the 
debtor, and for the use of the 
debtor or his family as beforethe 
seizure, thereby prima facie 
loses his property in them, up- 
on the grounds of presumptive 
fraud and abandonment, and a- 
nother officer may seize and sell 
them; unless the delay to remove 
them be but for a reasonable 
time, and then be accounted for 
by the state of the property, as, 
for example, that it was a grow- 
ing crop or an artiele in the 
course of being manufactured 


or the like. Roberts v Scales, 
88 








3. The person, who has the legal 
title to property sold under 
execution, has alone the right to 
recover the balance that remains 
from the proceeds of the sale, | 
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held, that B., the fraudulent 
vendee, « not A., the fraudulent 
vendor, had a right to recover 
the balance, because as between 
A. and B. the legal title was 
vested in B. Ibid 


5. And an order by A. on the offi- 


cer for this balance in favour of 
B., and presented by B., does 
not alter the case, for these acts 
do not transfer to A. the legal 
title, which is necessary to sup- 
port the action. Ibid 


6. A creditor, who has an execu- 


tion in the hands of a sheriff, 
has a right to recover from him 
such a proportion of the value 
of the property, which ought to 
have been sold, as would, if 
there had been a sale according 
to the duty of the sheriff, have 
been applicableto his execution. 
State v Hampton, 318 


7. It is not only the duty of the 


sheriff, when he receivesa_ fiert 
facias, to seize property, if he 
can find it; but it is also his du- 
ty to sell the property seized be- 
fore the return of the writ, un- 
less he havesome lawful excuse 
for not doing so—such as the 
want of time or of bidders, or 
the indulgence of the creditor. 
For a failure in this respect he 
is liable to an action on his offi- 
cial bond, in which there must 
be a recovery of, at least, nomi- 
nal damages. lbid 


after satisfying the execution.'8. A return by asheriff ona fiert 


Taylor v Williams, 249 | 


4. Where A. fraudulent!y convey- | 


ed a slave to B., and A.’s credi-| 
tors afterwards caused the slave | 
to be sold by execution, and the! 
slave sold for more than enough | 
to satisfy the execution. i¢ was 


facias that “he has levied on 
goods, subject to older execu- 
tions,” without saying whether 
he had sold the property seized 
or still had it in his hands, or, 
if the latter, why ke had not 
sold—whether for want of bid- 
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ders, or of time, or other suffici- 
ent excuse—is not a “due re- 
turn,” because it does not an- 
swerthe writ. Buckley v Hamp- 
ton, 322 
9. The sheriff who makes such 
a return is, therefore, liable to 
the fine of $100 imposed by the 
act of 1777 (Rev. St. c. 109, s. 
18) for not making due return 
of process placed in his hands. 
Ibid 

10. Where an execution on a judg- 
ment is returned satisfied, the 
judgment is extinguished; and 
another execution cannot be is- 
sued, as for instance for atten- 
dance dues for a witness omit- 
ted in the first execution, until 
the return on the first execution 

is set aside or corrected, or an 
order of the court in nature of 

a further judgment is rendered. 
Poor v Deaver, 391 
11. Where a sheriff or other offi- 
cer sells under a validexecution, 

it is no objection to the title of 
the purchaser, that, in his deed 
of conveyance, he misrecites the 
execution. Cherry v Woolard, 
438 

12. Where a clerk issued an exe- 
cution, tested on the 5th Mon- 
day after the 4th Monday of 
September, in the year of our 
Lord, 1833, and in the 57th 
year of our independence, and 
indorsed thereon that the exe- 
cutiou aciuaily issned on the 
5th of February, 1833, and the 
Coroner also endorsed that it 
was levied on the 21st of Feb- 
ruary, 1833, the Court must 
see that the dating of the wnit, 
as to the Christian era, was a 


EX. 17 
13 When the proceedings before 
a magistrate, upon which he is- 
sues an execution, are annex- 
ed thereto and it is appa- 
rent from them that there is no 
judgment authorizing an execu- 
tion, the constable who has the 
execution, must take notice of 
that fact, and will be guilty of a 
trespass, if he proceeds to make 
a levy under the process. Whit- 
field v Johnston, 473 
14 A purchaser at an execution 
sale acquires no other or further 
title, than the defendant in the 
execution had at the time of the 
sale. Flynn v Williams, 509 
See Juncment 3, 4, 5. Barn 
5, 7. FraupuLent Convey- 
ANCES1, 12, 13, 14. 


EXECUTORS AND ADMIN- 
ISTRATORS. 

1 Ifone of two or more obligors 
in a bond administer on the es- 
tate of the obligee, he cannot 
maintain an action on the bond 
against the other obligors; and, 
though the action is only sus. 
pended during the life of the ad- 
ministrator, and may be brought 
by the administrator de bonis 
non of the intestate, yet the de- 
fence is properly upon a plea in 
bar, instead of a plea in abate- 
ment. Carroll v Durham, 

36 

2 If one of the obligors become an 
executor of the obligee, the ac- 
tion is not merely suspended, 
but the debt is extinguished. 

Ibid. 

3 But in such cases both the exe- 
cutor and administrator must 
aceount for the debt as assets to 
creditors, and legatees or next 





misprision of the Clerk, and will 
correct it accordingly. 


Ihid. 
3 


of kin, Ibid. 
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4 What relief a surety, who ad- | 
ministers upon the estate of the | 


may have against his | 
Ibid. | 


obligee, m 
co-obligors discussed. 
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attacked upon an application to 
the Court of Probate to revoke 
the letters of administration and 
recall the executors. Ibid. 


A payment by an administrator 9, After probate of the will an ex- 


of the assets of his intestate to | 


the next of kin, within less than | 
two years after his qualification | 


ecutor cannot renounce at his 
own pleasure, but can only do 
so by leave of the court. Ibid. 


and without taking refunding | 10. An executor or administrator 


bonds, will not support the plea | 
of fully administered against a | 
non-resident creditor. who has | 
brought his suit within three 
years from the time when the 
administration was taken. Mc-| 
Kinder v Littlejohn, 66 | 
The Court of Probate may ac- | 
cept the renunciation of an exe- | 
cutor at any time before he has 
intermeddied with the effects of | 
his testator, even after he has! 
proved the will. So ofthe exe- | 


cutor of an executor as to “4 


Mitchell v Adams, 
298 | 
Where A. died leaving a will, 
appointing B. his executor, and | 
B., after proving the will, died | 
leaving C. and D. his executors, | 
who accepted the trusts of the| 
latter will, and qualified as exe- 
cutors thereof, but without at 


first will. 


may be called to account by pe- 
tition or bill in equity by the 
legatees or next of kin, before 
the expiration of two years from 
the time of probate or of admin- 
istration granted. The act of 
Assembly compels them to set- 
tle within that time, but does 
not authorise them to defer the 
settlement without necessity. 
The court, to whom the bill or 
petition is presented, can prevent 
any premature decision, which 
may do injustice to the ex- 
ecutor or administrator. Hobbs 
v Craige, 332 


11. On an account upon a petition 


or bill against the administrator 
or executor, he should not be 
charged with monies which he 
had not collected or which he ~ 
had not by reasonable diligence 
been able to collect. Ibid 


the time renouncing as to the 12. As to matters, where it was 


first will, but they never inter- | 
meddled with the effects of the | 
first testator: held that the Court 
of Probate had the power, years 
afterwards, to accept their re-| 
nunciation as to the first will, 
and grant administration cum 
testamento annezo. Ibid. 
Held further, that these acts, 
being within the power and ju- 
risdiction of the Court of Pro- 
bate, could not be incidentally 
or collaterally impeached in any 
other court, but could only be 





doubtful whether he could col- 
lect or not, these should be left 

a future account, the plaint- 
iffs, in the mean time, taking a 
decree in part for what was cer- 
tainly due. Ibid 


13. The county courts have the 


power to grant administration 
in this State of the effects of per- 
sons, who resided and died in 


another country. Smithv Mun- 
roe, 345 


14. The court of the county, in 


which such deceased person had 
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effects to be administered on or 
bona notibilia, is the proper 
county to grant the administra- 
tion. Ibid 
15. A right to a distributive share 
of an intestate’s estate consti- 
tutes such bona notibilia as en- 
titles the court to grant adminis- 
tration. Ibid 
16. Where the next of kin reside 
abroad, it isin the power and it 
is the duty of the court to grant 
administration to the appointee 
ot such next of kin. Ibid 
See Limiratrions—LeGacies— 
PETITION. 


FEME COVERT. 

1. Where a commission issued, by 
order of a county court, to take 
the private examination of a 
Jeme covert as to her execution 
ot a deed, the recital in the com- 
mission that “it has been repre- 
sented to our said court, that M. 
W. (the feme covert) is indis- 
posed, so that she cannot travel 
to our said court,” ce. is as ef- 
fectual as if the same recital had 
been made in the order of the 
court directing the commission 
to issue. Skinner v Fletcher 

313 

2. The words “indisposed, so that 
she cannot travel,” &c. taken in 
reference to the subject matter, 
must mean unable to travel from 
sickness. Ibid 

3. Where the commissioners cer- 
tified that they took “the private 
examination” ofthe feme covert, 
and that she acknowledged that 
“she executed the deed without 
any compulsion from her hus- 
band or any other person,” this 
is sufficient, without saying that 
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she was examined “ privily and 
apart from her husband.” Jbid 
4. On the subject of the exam- 
ination of feme coverts, as to 
theexecution of deeds, the phra- 
ses “ privy examination,” “ pri- 
vate examination,” and “exami- 
nation separate and apart from 
her husband,” are indifferently 
used in our acts of Assembly. 

Ibid 

See WI xs, 3, 4, 5, 6, 7. 


FORCIBLE ENTRY AND DE- 
TAINER, 

1. In an inquisition and proceed- 
ings had before justices under 
our statute of Forcible Entry 
and Detainer, (Rev. St. c. 49,) 
if the verdict of the jury sets 
forth that “the relator was pos- 
sessed as tenant for years of A. 
B.” that is sufficient without 
specifying what that term is. 
State v Nations, 325 

. An objection to an inquisition 
for forcible entry and detainer, 
that the relator has elected to 
proceed by indictment, is of no 
avail, as our statute does not 
give the justice any power tofine. 

Ibid 

3. When the proceeedings on 
an inguisition of Forcible Entry 
and Detainer before justices of 
the peace are brought up by cer- 
tiorari to the Superior Court, 
that court has no right to order 
a traverse tobe tried beforethem, 
as the traverse either has been 
tried, or might have been tried 
before the jury required to be 
summoned by the justices be- 
low, and no appeal is allowed by 
statute, the remedy being a sum- 
mary one. Ibid 
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4, If the justices were guilty of 
misconduct in the trial below, 
either by receiving improper tes- 
timony or rejecting proper tes- 
timony or otherwise, the Supe- 
rior Court can correct this mis- 
conduct; but the affidavits to 
obtain a certiorari must state 
explicitly the facts upon which 
the interference of the Superior 
Court is called for. Ibid 
5. Upon a proper affidavit a man- 
damus as well as a certiorari 





will be granted to compel the 
justices to return all the pro-, 
ceedings, as they actually oc-| 
curred. Ibid 


FORGERY. 
See Evipence, 14. 


FORNICATION AND ADULT- 
ERY. 
The marriage between a free per- 
son of colour and a white per- 
son, is, by the law of this State 
(act of 1838, c.’ 24), null and 
void, and therefore, when such 
persons bed and cohabit ‘ogeth- 
er, they come within the provis- 
ions of the act of Assembly a- 
gainst Fornication and Adultery 
om St. c. 34, s. 46. Statev 
Fore § al. 378 


FRAUD. 





See FRauDULENT CONVEYANCES; 
MarriaGE SETTLEMENTS. 


FRAUDULENT CONVEY- 
ANCES. 

1 Wherea debtor conveyed a slave, 

together with other property, 





both real and personal, to his 
creditor, to hold to him and his 
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assigns forever; but the deed 
was “expressed to be made upon 
condition, that if the debtor 
should pay the amount due by 
a certain time, it was to be void; 
and the creditor covenanted 
that, until that time, the debtor 
should retain the possession and 
enjoyment of the properiy; and, 
before the expiration of the time, 
the creditor, with the assent of 
the debtor, took possession of 
the slave, from whom he was ta- 
ken under an execution in favor 
of another person against the 
debtor; it was held that, under 
the deed, the creditor had the 
legal title of the slave, and that 
only such an equitable interest 
remained in the debtor as could 
not be taken or sold under an 
execution, and that, for the tak- 
ing of the slave under the exe- 
cution against the debtor, the 
creditor might maintain an ac- 


tion oftrover. Burgin v Bur- 
n, 160 


gi 
2. An absolute bill of sale of slaves, 


accompanied with a parol con- 
tract between the parties that 
the vendor might re-purchase 
the slaves by re-paying the 
same price, is not void against 
the creditors of the vendor, un- 
der the act of 1820 (Rev. St. c. 
27,8. 23) or the 13th Eliz. (Rev. 
St. c. 50, s. 1), when it is admit- 
ted that the sale was not, and 
was not intended to be, a mort- 
gage, but was bona fide abso- 
lute and for a fair price. New- 
somv Roles, 179 


3. A deed, absolute on its face, but 


intended as a mortgage only, is 
fraudulent and void against cre- 
ditors and purchasers, & against 
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subsequent as well as prior cre- 
ditors. Halcombe v Ray, 340 
4. Such a deed cannot be render- 
ed valid by any subsequent a- 
greement between the grantor 
and grantee, that the grantee 
should have all the interest of 
the grantor in the premises, and 
by the actual payment by the 
grantee, in pursuance of such 
agreement, of the full value of 
the land to the grantor’s credit- 
ors. Ibid 
. Nor even where the deed is re- 
delivered subsequently to and 

in pursuance of such agree- 

ment. Having taken effect as 

between the parties, on the first 

delivery, the deed could not be 

surrendered to be re-delivered. 

Ibid 

. Where acreditor, knowing that 
another creditor has taken a 

deed of trust, but which is not 

registered, takes another deed of 

*trust on the same property, to 
secure hisown debt, and pro- 

cures it to be first registered, 

this is no fraud against any per- 

son, at least at law; more espe- 

cially it is not a fraud against 

those who do not claim under 

the creditor secured by the first 

deed. Burgin v Burgin, 453 

7. It is no ground for the court to 
pronounce a deed in trust fraud- 
ulent, per se, as against other 
creditors, that the property con- 
veyed was to be sold at private 
sale; or that the surplus, after 
payment of the debts secured, 
was to be returned to the bar- 
gainor; or that the property con- 
veyed is greater in value than 
the debts secured; these are cir- 
cumstances to be submitted toa 








jury, to aid them in determin- 
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ing whether the intention of the 
parties was bona fide, or other- 
wise. Ibid 


8. Neither will a delay in selling 


under a deed of trust, bona fide 
at first, avoid it; unless the de- 
lay and the uses had of the pro- 
perty by the debtor were such 
as to give hima false credit,and 
hold him out to the world asthe 
owner of the property. Ibid 


9. Though a debtor has a right, 


by the laws of this State, by a 
deed of trust, to convey all his 
property for the purpose of pay- 
ing certain creditors in prefer- 
ence, yet there must be no con- 
dition, direct or indirect, con- 
trolling this application. Haf- 
ner vV Irwin, 490 


1U. Such a deed must be bona fide 


for the purpose it professes to 
have in view, and any provision 
by which a sale under it is un- 
reasonably postponed, or by 
which the debtor is to obtain a 
benefit for himself or his fami- 
ly, or any agreement by which 
the transaction is to be kept se- 
cret, until the debtor has an op- 
portunity of getting beyond the 
reach of process issued by his 
other creditors, or by which the 
deed is not to be registered until 
the other creditors sue or threat- 
en to sue, will make the deed 
fraudulent, because it shows 
that one object of the deed was 
to hinder, defeat or defraud 
some creditors. Ibid 


11. If only a part of the consider- 


ation of adeed is fraudulent a- 
gainst creditors, the whole deed 
is void. Ibid 
12. Where land was purchased 
by A. but the deed of convey- 
ance was made to her daughter 
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B., who became personally _lia- 
ble for apart of the considera- 
tion money, acreditor of A. can- 
not sell this land under an exe- 
eution at law to satisfy a judg- 
ment obtained by him against 
A. although the land was so 
conveyed expressly to protect it 
from the debts of A. Gowing v 
Rich, 553 | 2 
13. It cannot be so sold by virtue of | 
the Statute of Frauds, Rev. St.' 
c. 50, s. 1, because that only a- | 
voids conveyances made by the | 
debtor himself. Ibid. 
14. Nor can it be sold under the| 
act of 1812, Rev. St. c. 45, s. 
4, subjecting trust estates to ex- | 
ecution, for that only applies to 
a case, in which the debtor, the| 
cestui que trust, could immedi- | 





FREIGHT. 

1. When goods are shipped on 
board of a vessel, to be carried 
for freight, the master of the ves- 
sel, on his arrival at the port of 
delivery, has a right to retain 
the goods until the freight is 
paid by the consignee. Spencer 
v White, 236 
2. But yet if he delivers the goods 
to the consignee, without re- 
ceiving the freight, the shipper 
of the goods, if he is also the 
owner, and the consignee mere- 
ly his agent, is liable for the 
freight, “notwithstanding the 
common clause in the bill of la- 
ding, “to be delivered to the 
consignee or his assigns, he or 
they paying freight for the 
same.” Ibid 


ately and unconditionally claim 3. Generally a consignee, by re- 


a conveyance of the legal estate | 
from the trustee—not to one 


where the trustee needs the legal 
title to subserve the rights of 


himself or of third persons. Ih 
15. In the present case B., the 
grantee and trustee, before she 
could be compelled to part with 
the legal title, had a right to be 
compensated for the money she 
had paid or to be indemnified 
for the liability she had incurred 
in relation to the consideration 
ofthe purchase. Ibid 
16. The remedy of the creditor 
was in equity, but on a different 
principle, and that is, the right) 
In equity to follow the funds of 
the debtor. Ihid 


FREE PERSONS OF COLOR. 


See Fornicarion anp ADULTE- 
RY. 








ceiving the goods, becomes lia- 
ble for the freight; but, it seems, 
it is not so, when he is only the 
agent of the consignor, and that 
is known tothe master. Ibid 


GAMING 
An indictment under the Statute 
(1 Rev. St. ec. 34, s. 69) will not 
lie against one for playing cards 
in a tavern, if he do not bet on 
the game, though the other per- 
sons with whom he may play 
do bet. The statute embraces 
two cases, the playing and bet- 
ting at cards in a tavern, and 
the merely betting upon a game 
played by others, but does not 
reach the case of playing only 
without betting. State v Smith- 
erman, 14 


GRANT. 
1. A grant of land, bounded in 
terms by a river or creek not 
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navigable, carries the land to 
the grantee usque ad filum a- 
qua, to the middle or thread of 
the stream. Williams v Buch- 
anan, 535 
2. Where two grants or deeds lap, 
and neither party has the actual 
possession of the lapped part, 
the law adjudges the possession 
of that part in him, who has the 
better title; but if either be actu- 
ally in possession of the lapped 
part, the law adjudges him to 
be in the exclusive possession 
thereof, Ibid 


GUARDIAN AND WARD. 


1. The county court, in proceed- 
ing under the act of 1789, (Rev. 
St. c. 63, s. 11,) authorising an 
order to issue to a guardian, em- 
powering him to sell the prop- 
erty of his ward for payment of 
the debts of the ward, must first 
ascertain that there taze debts 
due by the ward, which render 
the sale of the property expedi- 
ent; and the court must also se- 
lect the part or parts of his prop- 
erty, which can be disposed of 
with least injury to the ward. 

Leary v Fletcher, 259 


2, Therefore an order of the coun- 


ty court in the following words: 
“Ordered that A. W. (the guar- 
dian) have leave to sell as much 
of the lands belonging to the 
orphans of Stephen Mullen, de- 
ceased, as will satisfy the debts 
against said deceased’s estate” is 
unauthorised by law, and void; 
and a purchaser under a sale, 
made by the guardian in pursu- 
ance of such order acquires no 
title. Ibid 








HIGHWAY. 


1. The common law mode of ere- 


ating and establishing a public 
highway, is not repealed by any 
of our acts of Assembly. Wool- 
ard v McCullough, 432 


2. The user of a road as a public 


highway, for twenty years, will, 
under the circumstances of this 
case, authorise a jury to pre- 
sume a dedication of the road by 
the proprietors of the soil to the 
public use, Ibid 


3. Where a road is opened by an 


order of the county court, ac- 
cording to law in every respect, 
except that no damages were 
assessed by the jury to the own- 
ers ofthe land, none but those 
owners can impeach the order 
for that cause. Ibid 


4. An overseer of a public road 


can require no hands to work 
on his road, unless they live 
within a district which has been 
designated for him by the coun- 
ty court, or unless they have 
been specially assigned by the 
court to work on his road. 

Ibid 


HOMICIDE. 

The same matters, which 
would be deemed in law a 
sufficient provocation to free a 
white man, who has committed 
a homicide in a moment ot pas- 
sion, from the guilt of murder, 
will not have the same effect 
when the party slain is a white 
man & the offender a slave. For, 
though among equals the gene- 
ral rule is that words are not, 
but blows are, a sufficient prov- 
ocation, yet there may be words 
of reproach so aggravating, 
when uttered by a slave, as to 
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2. ‘The insolence of a slave will 


excite in the white man the tem- | 
porary fury, which negatives 
the charge of malice; and this 
rule holds, without. regard to 
the personal merit or demerit of 
the white man. State v Jar- 
rott, 76 


justify a white man in giving 
him moderate chastisement, 
with an ordinary instrument of 





correction, at the moment when | 
the insolent language is used; 
but it will not authorise an ex- 
cessive battery, as with a dange- 
rous weapon, nor will it justify 
an attack upon the slave for e- 
ven moderate correction, if the 
insolence be past at the time. 
Ibid 
The rule that when parties be- 
come suddenly heated and en- 
gage immediately in mortal con- 
flict, fighting upon equal terms, 
and one kills the other, the 
homicide is mitigeted to man- 
nlaughter, applies only to e- 
quals, and not to the case of 
a white man and a slave, if the 
slave kill the white man while 
fighting under such circumstan- 
ces. Lbid 
An ordinary assault and batte- 
ry, committed by a white man 
upon a slave, will not be a suffi- 
cient provocation to mitigate a 
homicide of the former by the 





latter from murder to man- 
slaughrer; but a battery which 
endangers the slave’s life, will 
be a sufficient provocation to 
produce that result. In the ca- 
ses between these extremes, that 
is, a legal provocation, of which 
it can be pronouneed, glen 
due regard to the relative con- 
dition of the white man and the 
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slave, and the obligation of the 
latter to conform his instinct 
and his passions to his condition 
of inferiority, that it would pro- 
voke well disposed slaves into 
a violent passion. Ibid 


5. Cruelty, which may make hom- 


icide murder, even with legal 
provocation, is, when the facts 
properly appear, an inference of 
law, and, therefore, properly 
drawn by the Court. Ibid 


6.1f the weapon, with which ahom- 


icide was committed were not of 
the character, called deadly, that 
is, likely to produce death or 
great bodily injury, the homicide 
would not be murder, although 
committed without legal provo- 
cation. And there are many 
cases in which the court can dis- 
tinctly see, from the nature of 
the instrument used, whether it 
be of a deadly character or not ; 
and, therefore, need not that the 
jury should directly find the 
fact for their information. But 
where it only appears that the 
weapon used was a stick of curl- 
ed hickory of the ordinary size, 
and that the slayer struck with 
the larger end thereof, it falis 
peculiarly within the pravince 
of the jury to ascertain, whether 
such a weapon, so used by the 
slayer, was or was not likely to 
produce fatal consequences. 


Ibid. 


7 When a deliberate purpose to 


kill or do great bodily harm is 
ascertained, and there is a con- 
sequent unlawful act of killing, 
the provocation, whatever it 
may be, which immediately pre- 
cedes the act, is to be thrown 
out of the case aud goes for noth- 
ing, unless it can be shewn tha 
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this purpose was abandoned be- 
fore the act was done. State v 
Johnson, 354 
There is no suck thing in law 
as a killing with malice, and al- 
so upon the furor brevis of pas- 
sion ; and provocation fur- 
nishes no extenuation, unless it 
produces passion. Malice ex- 
cludes passion. Passion pre- 
supposes the absence of malice. 
In law they cannot co-exist. 
Dhid. 
When the existence of deliberate 
malice in the slayer is once as- 
certained, its continuance, down 
to the perpetration of the medi- 
tated act, must be presumed, 
until there is evidence to repel 
it. There must be some evi- 
dence to shew that the wicked 
purpose had been abandoned. 
ibid. 
10 Provacation never disproves 
malice; itonly removes the pre- 
sumption of malice, which the 
law raises without proof. Ibid. 
11 A malicious killing is murder, 
however gross the provocation. 
Thid. 


INDICTMENT. 

1 An indictment, for forging aj 
bond against one of the obligors 
therein, may allege the forgery 
of the whole instrument by him. 
State v Gardner, 27 

2 An indictment, charging the for- 
gery of “acertain bond” instead 
of a certain paper writing, pur- 
porting to be a bond, is proper. 
Ibid. 

3 In an indictment for a riot, it is 
necessary to aver, and, on the 
trial, tu prove, a previous unlaw- 
ful assembly: and, hence, if the 
assembly were lawful, as upon 
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6 
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summons to assist an officer in 
the execution of lawful process, 
the subsequent illegal conduct 
of the persons, so assembled, 
will not make them rioters.— 
State v Stalcup, 30 
An indictment charging a riot 
and forcible trespass to land, 
which is in the actual possession 
of a tenant of the owner, should 
charge the possession to be in 
the tenant and not in the own- 
er. If the latter is charged to 
be in possession, proof of the 
possession of his tenant will not 
support the indictment. State 
v Wilson, 32 
Upon a motion to quash an in- 
dictment, containing two counts, 
one of which is defective, the 
officer prosecuting for the State 
may enter a nolle prosequi as to 
the defective count, which will 
remove the grounds for the mo- 
tion to quash, and leave the de- 
fendant to be tried upon the 
charge contained in the good © 
count. State v Buchanan, 59 


6. The officer prosecuting for the 


State has a discretionary power 
to enter a nolle prosequi, for the 
proper exercise, of which he is 
responsible, though the Court 
would certainly interfere, if he 
attempted to exercie this pow- 
er oppressively. Thid 
7. An indictment ought to be cer- 
tain to every intent and without 
any intendment to the contrary. 
But if the sense be clear and the 
charge sufficiently explicit to 
support itself, nice objections 
ought not to be regarded. State 
v Fore & al. 378 
8. An indictment, charging that J. 
F. did “take into his house one 
S. ©. and they did then and 
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there had one or more children | 
without parting, or an entire sep- 
aration, they, the said J. F. and 
S C.never having been lawfully 
married,” is sufficiently certain, 
though carelessly expressed.— 
The court must intend from 
these expressions that the parties 
were of different sexes, Ibid 
9. Where » defendant is acquitted 
upon one count in an indict- 
ment, aud convicted on another, 
and appeais, if a venire de nove 
be awarded, it must be tu re-try | 
the whole case. State v Sian-: 
ton, 424) 





10. In an indictment under the | 
act of Assembly, Rev. St. c. 34, | 
s. 21, for “shewing forth in ev-. 
idence” a forged instrument, al- 
though “the shewing forth” |: 
must be proved to have been in | 
a judicial proceeding, yet it is | 


not necess iry to state in the in- | 
dictinent in what suit or judici- 
al proceeding it was “shewn 
forth.” It is sufficient to state! 
the charge in the words of the | 
act of Assembly. Tbid | 
11. It is generaily proper & neces- 
sary todescribein anindictment 
an oll“ace, created by statute, iu 
the words of the statute. But 
there are a few exceptions to 
this rule, Thid | 
See RerarLers BY THE SMALL 
Measure—Gaminc—Maun 1. 2. 


INJUNCTION. 
See Lonps. 





INSOLVENT DEBTORS. 
1. When the principal obligor, in| 
a bond given for his appearance | 
at the county court to take the: 
benefit of the act furthe relief of| 
insolvent Cebtors, is regularly | 


called at court, and, failing to 
appear, judgment is rendered a- 
gainst hiin aud his surety in the 
bond, the surety has no right, ex 
deb-to justitia, to come inona 
subsequent day of the term and 
have the judgment set aside, in 
order to allow him to make a 
surrender of his principal. In 
such case, the court may un- 
doubted!y, in the exercise of a 
sound discretion, set aside the 
judgment and allow the surren- 
der; but it is not obliged to do 
so, aud ought not todo so, bit 
upon geod cause shewn, as that 
the party has a good defence 
but was kept away by accident 
or misfortune. Reynolds v 


Boyd, 106 


. liis no objection to a man’s ta- 


king the insolvent debtor's oath, 
under our act of Assembly, that 
he has conveyed, in a deed of 
trust to satisfy certain creditors, 
an amount of property, greater 
in value than the amount of 
debts secured Fy the deed, when 
he sets forth the deed in his 
schedule and surrenders all his 
resulting interests, Adams v 
Alexander, 501 
When one, who applies to take 
the insolvent debtor's oath, up- 
on rendering a schedule, sets 
forth in his schedule that he has 
made a deed in trust of certain 
property to satisfy certain cred- 
itors and surrenders all his in- 
terest in the property mention- 
ed in such deed, it is still com- 
petent for the opposing creditor 
tohave an issue made up wheth- 
er the said deed is not fraudu- 
lent, and, if found fraudulent 
by a jury, to cause the debtor to 
be imprisoned, until he surren- 
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Ibid 


ders the property itself. 


JUDGMENT. 


1. A person may confess a judg- 
ment or a recognizance on re 
cord to the State fora sum of 
money, as well as to an individ- 
ual. State v Love, 264 

. Tuerefore where A. was con- 
victed on an indictment and 
fiued, and ordered into the cus- 
toay of the sheriff, and B., in 
consideration that A. should be 
discharged from custody, con- 
fessed a judgment to the State 
for the fine and costs, it was 
held that this judgment could 
not afterwards be set aside. 

Ibid 
3. Though a judgment be erro- 
neous, or obtained irregularly, 
and against the course of the 
court, yet, while it remains un- 
reversed, it warrants an execu- 
tion conforming thereto, and 
upholds the title of a purchaser 

at execution sale. Jennings v 

Stafford, 404 

A. But if a judgment be rendered 

by a court having no jurisdic- 

tion of the subject matter or a- 

gaiust a person who has not had 

notice to defend his right, or if 





it order what the court has not|3. 


the power to order, it is null and 
void, and an execation issuing | 
thereon will not protect a pur-| 
chaser. Ibid | 
5. Where a judgment is rendered | 
upon a former judginent, and ex- | 
ecution issues thereon, it is not 
necessary fora purchaser at a 
sale, under this execution, to 
produce the first judgment in 
support of his title. Ibid 
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LANDS OF DECEASED 
DEBTORS. 


. A writ from a court, command- 


ing the sheriffto summon A. & 
B., heirs of C., deceased, to” be 
and appear &c., “then and there 
to shew cause, ifany, why D. 
shant have judgment against 
the lands of said deceased, in the 
hands of his said heirs, for $150, 
besides interest and costs,” is 
not such a scire facias as is re- 
quired by the act of 1784, sub- 
jecting the real estate of a de- 
ceased person to the payment of 
his debts, (Rev. St. c. 63, s. 1,) 
thongh a debt may have been 
previously established against 
the administrator, the plea of 
fully administered found in his 
favor, judgment signed, and an 
award of sci. fa. against the 
heirs. Barrow v Arrenton, 

223 


. Such a writ does not set forth 


nor refer to a judgment previ- 
ously rendered in any action for 
any person, and of course does 
not call on the heirsto shew 
cause why execution on that 
judgment shall not issue against 
the lands descended to them. 
Ibid 
Where, upon the return of such 
a writ, judgment by default was 
entered upon the record, and an 
award ofexecution against the 
lands in the hands of the heirs, 
held that the judgment was a 
nullity, and that the purchaser 
at the sheriff’s sale, under an 
execution issuing upon it, ace 


quired no title. lbid 
LEGACIES. 


\f. Where a testator bequeathed 
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certain slaves to one for life and | 
then over to another person, & | 
the legatee for life, without any | 
renunciation of record by the | 
executors named in the will, 
obtained letters of administra- | 
tion, with the will annexed, up- | 
on the estate, and took posses- 
sion of the slaves and retained 


INDEX. 


to his neice, is good at common 

law, and vests a title in the 

neice, if the testator die with- 

outchildren. Tilman v Sin- 

clair, 183 
See Devise. 


LIMITATIONS, STATUTE 
OF. 


them for more than thirty years,;1. The act of 1715 (Rev. St. c. 


until his death; it was held | 
that the jury might infer an as- | 
sent of the executors, or make | 
any other reasonable presump- | 
tion of fact, to uphold the right | 
of the legatee in remainder. 

Lewis v Smith, 145) 
2, The interest in an executory | 


devise or bequest is transmissi- 2. If an action be 


ble tothe heirs or executors of | 
one dying before the happening | 
of the contingency on which it| 
depends, Thid | 
3, Where atestator, who had, up- 
on the marriage ef his daugh-| 
ter E., placed a negro woman, | 
Fanny, in her possession, be-! 
queathed as follows: “I lend un- | 
to my daughter E, two negroes, | 
named Fanny and Luke, dur-| 
ing her natural life, and in- 
crease. Fanny isnow in her 
possession. Luke she is to re- 
ceive after my decease—and if 


she should never havea lawful 3. 


heir begotten of her own body, 
for them and their increase to be 
returned to my five children,” 
&c.; it was held that the chil- | 
dren of Fanny, born while she 
was in possession of the daugh- 
ter and her husband, but before 
the death of the testator, passed 
under the bequest to the daugh- 
ter. Hurdle v Elliott, 174 
4, A bequest by atestator “ in the 
event of his having no heirs,” 





65, s. 11) will not operate asa 
bar to creditors, not suing with- 
in seven years after the death of 
the debtor, when there is no ex- 
ecutor or administrator of the 
estate of the decedent during 
that time. McKinder v Little- 
john, 66 
wrongfully 
brought in the name of one 
without his knowledge or con- 
sent, and he have to pay the 
costs upou its dismission, his 
right of action for the tort a- 
gainst the person, who wrong- 
fully sued in his name, accrues, 
not from the commencement of 
the wrongful action, but only 
from the time when he is com- 
pelled to pay the money on ac- 
count of it, and consequently 
the statute of limitations will 
begin to run only from that 
time. Miller v Eskridge, 147 
Probably if there be an explicit 
acknowledgement of a debt, and 
a distinct admission that it has 
not been paid but still exists, & 
nothing more be said about the 
mode or time of payment as 
proposed by the debtor, or of 
his objection to pay upon the 
ground of the statute of limita- 
tions, or some other defence, 
then such unqualified admis- 
sions might go to the jury as e- 
vidence of a new promise. But 
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if the language of the pariy be 
so vague and indeterminate, as 
not in itself to amount to a pro- 
mise, orto satisfy the mind, ei- 
ther from its own terms or 
something referred to, what the 
party meant to engage, there is 
nothing to repel the statute of 
limitations. Wolfe v Flem- 
ing, 290 
4. To repel the bar created bythis 
statute, the words ought not to 
leave the meaning in doubt, but 
should clearly indicate the in- 
tention to assume or to renew 
the obligation for the debt. 
Ibid 
5. Where it was proposed to the 
defendant that if he would pay 
the principal, the interest should 
be forgiven, and he declined the 
proposition, and in turn, reques- 
ted the witness to buy the debt 
(which was about $655 princi- 
pal,and about $180 interest) 
for $500, and expressed the o- 
pinion that the creditor would 
accept that sum, held that these 
words did not take the case out 
ofthe statute of limitations.— 
This language imports more an 
offer to compromise, than a pro- 
mise to pay the debt. Ibid 


LIMITATIONS BY DEED. 

1. A limitation in a deed, by a do- 
nor, of slaves to himself for lite, 
and “ after his death in the e- 
vent of his having no heirs,” to 
his niece, is, by the operation of 
the act of 1823 (Rev. St. c. 
37,8. 22) in connection with 
that of 1827 (Rev. St. 43, s. 3), 
or, by the former and the prin- 
ciples of the common law, inde- 
pendent of the latter act, valid, 
and vests a title to the slaves in 
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the niece, upon the death of the 
donor without children. Till- 
man v Sinclair, 183 


2. A grantor by a deed, dated in 


1833, conveyed a certain slave 
to her son-in-law B. and his 
wife T. ti'l her grand-daugh- 
ters M.and S. attained the full 
age of twerty-one years or mar- 
ried; apd if B. died before the 
expiration of that period, living 
his wife, then the right to vest 
in her until the age of twenty- 
one years or the marriage of M. 
and 8.; ifthe said T’. died before 
her husband, then the whole 
property to vest in the said M. 
and S. to be equally divided be- 
tween them as tenants in com- 
mon, and from and after the 
full age of twenty-one years or 
the marriage of the said M., then 
the one half of the said property 
to be equally divided and deliv- 
ered to the said M., her heirs, 
&c. and after the full age of 
twenty-one years or marriage of 
S., the other half of said pro- 
perty to be divided and deliver- 
ed to her, her heirs, &c.; and if 
either M. or S. should die with- 
out leaving lawful issue, the 
property to go the survivor: and 
if both die without leaving law- 
ful issue, then to return to the 
grantor. Held by the Court, 
that, as the limitations in the 
deed, by force of the act of As- 
sembly, (Rev. St. c. 37, s. 22.) 
must be construed as an execu- 
tory devise in a last will would 
be, the grand-daughter M., on 
her marriage, became a tenant 
in common with the son in-law 
B., though the other grand- 
daughterS. was stilluncer age & 


unmarried. Bonner v Latham, 
271 
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LUNACY. 
1, The proceedings on an inquisi- 


2. [t is not necessary, in an indict- 
ment under this statute, to prove 


tion for lunacy are not void, be- 
cause no affidavit accompanied 
the petition to the court, nor be- 
cause the alleged lunatic was 
not present at the time of tak- 
ing the inquest, nor because the 
jury, in their inquisition, return- 
ed to the court, find that “ he is 


lunatic and idiotic,” they having | 
also found that “ he is of non- 


sane memory”—-the former 
words to be rejected as surplus- 
age. Bethea v McLennon, 523 


malice aforethought, or a pre- 
coneeived intention to commit 
the maim. lbid 


3. To constitute a maim under 


this statute, by biting off an ear, 
it is not necessary that the 
whole ear should be bitten off. 
It is sufficient, if a part only is 
taken off, provided enough is ta- 
ken off to alterand impair the 
natural personal appearance, &, 
to ordinary observation, to ren- 
der the person less comely. Ibid 


2. It is generally proper that an 


affidavit should accompany the MALICIOUS PROSECUTION. 


petition, but this isa matter for, Before an action can be maintain- 
the discretion of the court, to 
whom the petition is addressed. 

Ibid 
3. The alleged lunatic hasa right 
to be present at the inquest; and 


ifthis right is deried him, it is 
a good cause forsetting aside the 
inquisition. Ibid 
4. But when an inquisition, taken 





by order of a court of competent 
jurisdiction, is returned to and 


confirmed by the court, it is to | 
‘1. Under the act, concerning writs 


be respected, like other judg- 


ments of a court, until it be re- | 


versed or superseded. Ibid 
MAIM. 

1 In an indictment under the 48th 
section of the 34th chapter of 
the Rev. Statutes, an intent to 
disfigure is prima facie to be 
inferred from an act which does 
disfizure, unless that presump- 
tion be repelled by evidence on 
the part of the defendant of a| 
different intent, or at least of the | 





ed for a malicious prosecution 
or arrest, it must appear that the 
prosecution was legally deter- 
mined; and if there be no evi- 
aence of the fact, it is not error 
in the court to refuse to leave it 
to the jury to find whether or 
not the prosecution was deter- 
mined. Hardin v Borders, 143 


‘MANDAMUS AND QUO WAR- 


RANTO. 


of quo warranto and manda- 
mus (1 Rev. St. ¢. 97) the de- 
fendant, though judgment is giv- 
en for him, cannot recover his 
costs against the re'ater, when 
the public only is interested; for 
the act, thongh general in its 
terms, must be confined to those 
cases only, where the relator 
claims some office or franchise 
and has therefore a personal in- 
terest in the suit. State v King, 

22 


absence of the intent mention-|2, An adjudication of the county 


State v Gir- 
121 | 


ed in the statute. 
kin, 


court, that a particular person 
has been duly elected sheriff, 
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and that he has the requisite 
qualifications, does at most only 
conclude the parties contesting 
the election, and cannot there- 
fore operate as an estoppel to an 
information in nature of a quo 
warranto, filed by the proper 
officer of the state against the 
sheriff, alleging the want of such 
freehold qualification. State v 
Hardie, 42 
An information in the nature of 
a quo warranto, brought to try 
the title to an office or franchise, 
thongh in form a criminal pro- 
ceeding, is in the nature of a 
civil remedy, and is therefore 
not within the meaning of the 
Sth section of the Bil! of Rights, 
which declares “ihat no free- 
man shall be put to answer any 
criminal charge but by indict- 
ment or presentment.” Ibid 
The act of 1836 “concerning 
writs of guo warranto and 
mandamms” is not confined to 
contests bet ween different claim- 
ants to offices and franchises; 
but is intended to regulate the 
mode by which all usurpations 
of offices and franchises may be 
examined and determined in the 
courts of justice. Hence an in- 
formation in nature of a quo 
warranto, may, with leave of 
the court, be filed by the Attor- 
ney General or Solicitor for the 
State, in their respective cir- 
cuits, against a sheriff, to in- 
quire by what right he holds his 
office. Ibid 
Whether any person should be 
named as relator or not in such 
information seems to be imma- 
terial, as the izformation is that 








ofthe Attorney General or So- 
licitor for the State, and not of| 


the relator. - Ibid 


6. Whether its appearing affirma- 


tively, that an information was 
filed with leave of the court, be 
necessary or not, it will be sufli- 
cient if the proceedings of re- 
cord shew that it has the sanc- 
tion of the court. Ibid 


7. Itis no objection to an infor- 


mation that the full title of the 
“Solicitor for the State” is not 
given, and that the term “Soli- 
citor” onlyis used. But if it 
were an objection, it would be 
formal only, and could not avail 
the defendant on a demurrer to 
his plea. Ibid 


|8. The 63d section of the 31st ch. 


of the Rev. St., which prescribes 
the time when writs and other 
civil process shall issue and be 
made returnable, is inapplicable 
to, and was not intended to have 
any operation upon, the prerog- 
ative writof mandamus. Such 
a writ can only issue where a 
necessity for it is shewn; and, 
from its very nature, it should is- 
sue, be made returnable and be 
returned, according as the ne- 
cessity that calls for it may _re- 
quire. Stale v Jones, 129 


9. No general rules of practice in 


relation to the issuing and re- 
turn of writs of mandamus 
ha¥e yet been prescribed in this 
State; and itis therefore in each 
case the province of the court, 
by which the writ may be a- 
warded, to fix the day on which 
it should be made returnable. 

Ibid 


10. The case, set forth in the writ 


of mandamus, must shew that 
there is no other specificic le- 
gal remedy, because the court 
will not, ordinarily at least, in- 

















2 
terfere by mandamus, when 
there is another specific legal 
remedy. But it is not proper, 


much less necessary, that the 
writ should declare that there} 


is no other remedy for the mis- 
chief, which it commands to be 
removed. Ibid 
11 The writ of mandamus should 
be directed to all the persons, | 
whose duty itis to perform the| 
act required, though some of) 
them may be applicants for the| 
writ. And where three of sev-} 
en commissioners filed a petition 
for amamdamus to compel the 
other four in concurrence with 
them to perform a specific duty, 
and an alternative mandamus 
was issued directed to the four 
only, which was returned with 
an admission of service by the 
three petitioners, and an expres- 
sion of their readiness to perform 
the duty, whereupon a peremp- 
tory mandamus was ordered; it 
was held that the order for the 
peremptory mandamus was a- 
gainst all and that the proceed- | 
ings were sufficient. Ibid 








12, When an alternative manda- | 


mus is issued, and no answer or 
return of cause is made, the court 
may be moved for an attach- 
ment against the persons, to 
whom it has been directed§ and 
on such a motion, the attach- 
ment ought to be refused, unless 
there has been a personal ser- 
vice of the writ, or such a ser- 
vice as the court, by special or- 
der under the circumstances of 
the case, may direct. But the 
court, instead of proceeding by 
attachment for contempt, be- 





cause cause is not shewn, may 
direct a peremptory mandamus 
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to issue, simply regarding the 
alternative mandamus as in the 
nature of a rule to shew cause 
why an absolute mandamus 
should not issue; and to justify 
“this course, personal service of 
the rule, or the writ innature of 
a rule, is not necessary, but ser- 
vice by leaving a copy at the 
dwelling house is sufficient, if 
the court deem it reasonable; 
and of this the court, which is- 
sues the rule, or writ in nature 
ofa rule, is the exclusive judge, 
and its judgment upon that mat- 
ter cannot be revised upon ap- 
peal. Ibid 
13. Though a peremptory man- 
damus implies that the party 
has been fully heard, and, 
therefore, can allege no rea- 
son for not obeying it, yet an 
exception isof necessity impli- 
ed, that such obedience is not 
forbidden by a new law, passed 

after the writ was awarded. 
Ibid 


MARRIAGE. 
See ForicaTion AND ADULTE- 
RY. 


MARRIAGE SETTLEMENT. 
1. The act of 1829, c. 20 (1 Rev. 
St. c. 37, s. 24) which enacts 
that no deed in trust or mott- 
gage shall be valid to pass pro- 
perty, as against creditors, but 
from the registration thereof, 
embraces only those deeds in 
trust, which are intended as se- 
curities for debt; and does not 
include deeds of settlement be- 
tween husband and wife, in 
which the property is conveyed 
to atrustee in trust for the wife 
—the deeds of the latter class 





2. A post-nuptiai settlement, made 


3. 


INDEX. 


being provided for as to their 
registration, in the 29th section 
of the same Revised Statute. 

Saunders v Ferrill, 97 


between husband and wife,,in 
which a greater interest in the 
property is secured to the wife 
than was provided for in the 
marriage articles, is void, as a- 
gainst creditors, under the Stat. 
13 Eliz. and our act of 1715 (1 
Revised Stat. ch. 50, sec. 1.) 
Ibid. | 
A husband cannot be admitted | 
as a witness to establish a settle- | 
ment in favor of his wife against | 
his creditors; nor will his subse- 
qent declarations be admitted, 
for that purpose. Ibid 
No ante-nuptial parol agree- 
ment or transaction between the 
husband and wife can be proved, 
to support a settlement made af- 
ter marriage, to the obstruction 
of the husband’s creditors; for 
the act of 1785 (1 Rev. St. c. 37, | 
s. 29, 30), which requires “all | 
marriage settlements and other | 
marriage contracts” to be regis- | 
tered within a particular time, | 
to make them valid against cred- | 
itors, must necessarily exclude | 
all such contracts as in their na- | 
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the exercise of the authority he 
has given him, though not un- 
der his immediate direction. 

Harris v Mabry, 420 


2. In this case, which was for 


wrongfully and negligently per- 
mitting the plaintiff’s slave to 
pass in the defendant’s stage 
coach, without the permission 
of the plaintiff, whereby the 
slaye escaped and was lost for 
some time to the plaintiff, and 
she was put to great expense, 
&c. and where the evidence was * 
that the defendant’s drivers and 
stage agents were guilty of gross 
negligence in taking the slave 
beyond Salisbury, where her 
pretended pass was at an end, 
and permitting her to travel in 
defendant’s stages to Virginia, 
whereby the slave was lost to 
the plaintiff. Held by the court 
that the defendant was liable for 
the injury. Ibid 


3. The plaintiff in such a case 


may recover all such damages, 
as may be properly considered 
the consequence of the wrong- 
ful acts of the defendant’s ser- 
vants, while in his service. 


Ibid 
MILLS. 


ture do notadmit of registration..1. Where a petition, under the 


Ibid 
{ 


MASTFR AND SERVANT. | 
1. 


A master is not liable for) 
an actual trespass, which his 
servant may comaiit, without | 
his previous command or assent; | 
but he is liable in an action on | 
the case for the tortious acts, | 
negligence or unskillfuiness of | 
a servant, acting in the prose-_ 
eution of his service, or in 

5 


acts of Assembly relating to 
damages sustained by the erec- 
tion of public water mills, alleg- 
ed “that by the erection of the 
mill 30 or 40 acres of his land 
were overflowed, and that 
by the said overflowing, the 
healthfulness of his plantation 
on which he resides is greatly 
deteriorated, the overflowing 
extending to within 300 yards 
of his dwelling house,” the 
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plaintiff is only entitled to re- 
cover damages for the injury 
done by inundating his own 
lands, not for an injury to the 
health of his family by other 
parts of the mill pond. The 
plaintiff must state in his peti- 
tion in what respect he was in- 
jured, and his proofs cannot go 





beyond his allegations. Brid- 
ges Vv Purcell, 232 | 


2. The proceedings under such a | 
petition being in a court of law, 
where viva voce testimony is al- 
ways preferreed, the party has a 
right to have the attendance of 
his witnesses taxed in the bill of 
costs. Ibid 





The jury having assessed in 
this case but one dollar dama- 


INDEX 


suit brought for work and labour 
done in the course of the busi- 
ness, although, previous to 
bringing the suit, the parties 
‘may have dissolved the partner- 
Ship and separated, before e- 
nongh of profits was real- 
ized to pay for the materials and 
provisions, and the laborer may 
have left, indebted to the other 
for the provisions furnished to 
his family. Holt v Kernodle, 

199 


2. One partner cannot maintain an 


action of any kind against a 
person who purchases from a 
copartner the pa-tnershipeffects, 
though such sale was made by 
the copartner in fraud of the 
partnership rights and to satisfy 
his own individual debt. Wells 
v Mitchell, 484 


ges, the court did right in giv-| 3, When a copartnership is dissol- 


ing the plaintiff no more costs | 
than damages under the act of | 
1833. Ibid | 


PARTNERSHIP. | 


An agreement between two) 
persons to carry on a certain | 


ved, notice of the dissolution 
should be given to those, who 
were in the habit of dealing 
with the firm, and to others, ei- 
ther by advertisement in a pub- 
lic gazette or otherwise. Wal- 
ton v Tomlin, 593 


trade, upon the terms that one! PETITION TO ACCOUNT. 


of them is to contribute his la-| 


bor, and the other to furnish all 1 Where the answer of executors 


the materials necessary for the, 
business, and to supply the la-| 
borer with provisions for him-| 
self and his family; and _ that,| 
out of the profits of the business, 
the materials and provisions are | 


first to be paid for, and then 


the balance of the profits, if|2 


any, to be equally divided be- 
tween the parties, constitutes 
them partners; and renders the 
Jaborer a necessary party in a! 


or adiinistrators to a petition or 
bill to account, sets forth a joint 
receipt and joint administration 
of the assets, the commissioner 
is not required to report what 
each received respectively. — 
Hobbs v Craige, 332 
It is not a good exception to a 
commissioner’s report that the 
proper parties have not been 
made to a petition or bill: that 
is an objection against the peti- 
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tion or bill itself. Ibid. 
Where one of several joint leg- 
atees is not a party complainant 
in a suit for the legacy,nor any 
process served on him, nor any 
good reason assigned for this 
omission, the other legatees can- 
not sustain their bill or petition. 

Ibid. 
But the Supreme Court, instead 
of dismissing the bill or petition, 
will remand it to the court be- 
low, and direct the plaintiffs to 
pay the costs in the Supreme 
Court. Ibid. 


See Executors anp ADMINISs-' 


TRATORS 10, 11, 12. 


PLEADING. 


In actions ex contractu, the omis- | 
sion to make the proper plain-|4 


tiffs may be taken advantage of 
on the general issue. Richard. 
son v Jones, 296 


POSSESSION. 


The entering upon, ditching 
and making roads in a cypress 
swamp, for the purpose of get- 
ting shingles therein, and cut- 
ting down the timber trees and 
makiug shingles out of them, is, 
in law, a possession of theswamp 


7 redwell v Reddicl-, 56 
2. The constructive possession of 
land, arising from title, cannot 
be extended to that part of it, 
whereof there is an actual ad- 
verse possession, whether with 
or without a paper title. Jbid. 
3 In an action of ejectment, the 
only question was as to wheth- 
er the defendant was in posses- 
sion of the premises at the time 
of the institution of the suit.— 
It appeared that several years 
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before the suit commenced the 
defendant had possessed a buiid- 
ing, which was intersected by 
the line between him and the 
lessor of the plaintiff. The 
building had two rooms, one of 
which was a corn-crib, which 
was on the land of the lessor of 
the plaintiff, and which, having 
an out door, was kept locked by 
the defendant, who was reques- 
ted, but refused, to remove the 
building to his own side of the 
line. Held that under these 
circumstances, if the defendant, 
at the time the action was bro’t, 
kept the crib locked up, this was 
such a possession by him as 
warranted the plaintiff’s action. 
Flannikenv Lee, 293 
Pessession of land is denoted by 
the exercise of acts of dominion 
over it, in making the ordinary 
use and taking the ordinary 
profits, of which it is suscepti- 
ble in its present state—such 
acts to be so repeated as to shew 
that they are done in the charac- 
ter of owner, and not of an oc- 
casional trespasser. Williams 
v Buchanan, 535 
In a stream not navigable, kegp- - 
ing up fish traps therein, erect- 
ing and repairing dams across 
it, and using it every year, du- 
ring the entire fishing season, 
for the purpose of catching fish, 
constitute an unequivocal pos- 
session thereof. Ibid. 


PRACTICE. 


The Supreme Court cannot re- 
verse a judgment of the Supeti- 
or Court, because of the alleg- 
ed finding of excessive damages 
by the jury, or of the refusa! of 
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the Judge to set aside that find- 
ing—that not being a question | 
of law but of discretion. Me- | 
Rae v Lilly, 118 | 
2. When the Judge, after reciting 


all the testimony relating to aj) 


material enquiry of fact in. the | 
cause, asked the jury “if they | 
found in this testimony,. or} 
could Jay their fingers on any 

part of it, shewing the fact,” the | 
question, unless proposed in 

such a tone and manner as to} 
manifest the clear conviction of | 


the enquirer how it ought to be | 


filedan amended answer, stating 
an additional fact, upon which 
he relied. No new replication 
Was eutered to this, but the par- 
lies went on to take depositiuns 
and make up an issue as to this 
fact. Held by the court, that, 
from the conduct of the parties, 
it must be inferred, thatthe ed. 
ditional fact stated, was intend- 
ed as as an amendment to the 
original answer, nunc pro tune, 
and covered by the replication 
to that answer. Guyther v Pi- 
cot, 446 


answered, which will not be in-| 7, Where the jury find for the de- 


tended, is not an expression of 
opinion on the facts to the jury, 
but only very properly directs | 
their attention to a material | 
enquiry of fact. Ibid 
3. The court must in every case, 
pronounce whether the evi- 


fendant upon the general issue, 
theSupreme Court will not en- 
quire into the correctness of the 
Judge’s charge, as to the other 
plea of the Statute of Limita- 
tions. Cole v Cale, 460 


dence offered corresponds with | 8, Where there is no proof to es- 


the allegations on the record. | 
Walker v Barter, 213 
4. The court ought never to in- 
struct a jury as to the legal ef-: 


tablish a fact relied on, the jury 
should be so instructed by the 
court. Redman v Roberts, 

479 


fect of supposed facts, whichthe 9, The Supreme Court, as a court 


jury cannot find, Ibid 
5 Although itis not easy in practice 
to draw the boundary be-, 
tween a defect of evidence 
& evidence confessedly slight, 
yet, where no part of the 
testimony offered can fairly 
warrant the inference of the fact 
in issue, or furnish more than 
materials for a mere guess or 
conjecture thereon, it is error in 
the court to leave it to the jury 
to infer the fact from such testi- 
mony. Cobb v Fogalman, 

440 
. A petition was filed, an answer 
put in, and replication taken. 
Some terms afterwards, the de- , 
endant, by leave of the court, | 





PRESUMPTION 


oferror, has no right to affirm 
in part and reverse in part an 
indivisible judgment. Davis v 
Campbell, 482 


10. No .greement of the parties 


can confer on the Supreme 
Court a jurisdiction to render 
any other judgment, than what 
in law appears to them ought to 
have been rendered in the Supe- 
rior court. Bethea v McLen- 
non, 523 

See INDICTMENT. 
OF PAY- 
MENT. 


See Evipeyvca. 
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PURCHASERS. 


If one of several heirs, to whom a 
tract of land has descended, 
make a voluntary conveyance 
of it, and afterwards the other 
heirs file a bill for the sale of 
the land for partition, to which 
the voluntary grantor is made a 
party defendant and a decree be 
made, ordering a sale by the 
master, if the master’s report be 
confirmed and he be ordered to) 
execute a deed to the purchaser, | 
the purchaser at such sale for 
a valuable consideration will | 
be a purchaser of the lard,| 
within the meaning of the wt 
ute of 27th Eliz. (Rev. St. c. 50, | 
s. 2), and the master, in execu-| 
ting the deed to the purchaser, | 
will be taken to have acted as; 
the agent of the heir, and his; 
deed will defeat the previous, 
voluntary conveyance. Latta 
v .Morrison, 149 

See Execution, 11, 14—Jupe- 

MENT—GUARDIAN AND 
Warp—LanDs oF 
DrEcEASED 
DeEBTors. 


RALEIGH AND GASTON 
RAIL ROAD COMPANY. 
Upon a confirmation by the coun- 
ty court of the report of the 
commissioners, appointed by the 
said court to assess the damages 
sustained by the owner of land 
for its condemnation to the 
use of this company, no appeal 
lies tothe Superior Court, Ral- 
eigh § Gaston Rail Road 

Company v Jones, 24 


REGISTRATION. 








A lease for years is not required 
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to be registered. Wally Hin- 
son, 276 


REMAINDER IN CHAT- 
TELS. 


See TRrover. 


RETAILERSBY THE SMALL 
MEASURE. 


1. The act of Assembly (Rev. St. 
c. 34, s. 75, 77) which inflicts 
upon a licenced retailer by the 
small measure, who shall be 
convicted of selling spirituous 
liquors to a slave, the forfeiture 
of his licence &c., applies to 
those who are retailers at the 
time of the offence committed, 
and not at the time of the trial; 
and the fact of their being such ° 
retailers is not to be ascertained 
on affidavits or otherwise by the | 
court, but mustbe averred in the 
indictntent, and confessed, or 
found to be true by the verdict 
of a jury. State v Plunket 

115 


2. On an indictment for retailing 
spirits by the small measure 
without a licence, where the 
contract appeared to be to deliv- 
er to the purchaser from time 
to time spirits in parts of a quart 
as he should call for them, with 
an engagement on his part to 
take, in the whole, a quart in 
quantity, and an engagement 
on the*part of the seller not to 


exact payment until that quanti- 
ty should be received, i¢ was 
held by the court, that this was 
a violation of the act of Assem- 
bly, prohibiting the sale of spir- 
its by the smull measure with- 
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out a licence. 
ham, 384 
3. Where in such a case the spe- 
cial verdict does not find that 
the selling was without licence, 
judgment must be rendered, for 


Slate v Kirk-| 





the defendant; for such an aver- 
ment is necessary in an indict 
tment under the statute, and in 
a special verdict must be found 
by the jury. Ibid 


ROADS. 
See APPEAL. 


SEQUESTRATION. 
See Bonps. 


SET OFF. 


1 Where an administrator brought 
an action of assumpsit for goods 
sold and delivered by his intes- 
tate, the defendant pleaded a set 
off of goods sold and delivered 
by her tothe intestate, the plain- 
tiff replied that there were debts 
of superior dignity to which his 
assets were subject, and the de- 
fendant demurred to this repli- 
cation: Held by the court, that 
the demurrer should be sustain- 





ed. Our act of Assembly, relat- 
ing to set offs, has expressly de- ' 
clared, that mutual debts, sub- | 
sisting at the death of a testator 
or intestate, between him & au- 
other party, shall be set off, not- 
withstanding the debts may be 
deemed of different natures. 
Austin v Holmes, 399 


2. In an action of covenant, the 





defendant, it appeared, covenan- 
ted to deliver to the plaintiff a 
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certain quantity of bacon, by a 
certain time. The defendant 
cannot, as a defence to this ac- 


‘tion, either under the plea of 


performance, or as a set off, or 


~even in diminution of damages, 


offer in evidence a separate co. 
venant of the plaintiff, dated the 
same day, to deliver to the de- 
fendant a certain quantity of 
corn, and, in addition, parol 
proof that the latter covenant 
was the consideration of the 
former, and that the latter cov- 
enant had been broken. Lind- 
say v King, 401 


3. A set off under our statute, 


must bea money demand, and 
ota liquidated nature, and one 
on which an action of debt or 
iudeblitatus assumpsit would 
lie. Ibid 


SHERIFF. 


. Asheriff’s bond to “ his excel. 


M. S., captain general and com 
mander in chief in and over the 
State of North Carolina,” in the 
sum of $10,000, “ to be paid to 
his excellency the Governor, his 
successors aud assigns,” is a 
bond payable to the Governor 
in his official capacity, and is 
an official bond within the act 
of 1823 (Tay. Rev. ch. 1223), 
which was in force when it was 
taken. Governor v Montfort, 

155 


. The sureties toa sheriff’s bond, 


with acondition in the ordinary 
form, are liable under the act of 
1829 (Rev. St. c. 109, s. 15) for 
an amercement of the sheriff 


for a default committed during 





his official year, though the fi- 
nal judgment for the amerce- 
ment may not have been render-| 
ed until after the expiration of 
the year. Ibid 


. The owner of property may 
maintain, against a sheriff, any 
action for detaining or convert- 
ing his property, taken under 
an execution against a third 
person, which he could have, if 
the taking was without process; 
because he is astranger to the 
process. Burgin v Burgin, 

453 

See Exeevricns—Ba1t—ArT- 

TACHMENT. 


SLANDER. 


1. In an action of slander, in 
whieh the defendant is charg- 
ed with having imputed perjury 
to the plaintiff, the plea cf jus- | 
tification is not sustained, if the 
jury are satisfied that the plain- 
tiff was honestly mistaken in 
what he sworeto. In such an 
action, the plea of justification 
must contain all the averments, 
which, if true, constiiute the 
crime of perjury. Jenkins v 
Cockerhatn, 309 


. Where a man utters slander- 





ous words of another, and at the , 
same time avers that he can} 
prove their truth by a third per- 
son, whom he names, this last 
averment is no mitigation, but 
rather an aggravation of the 
slanderous charge, and tending 





to prove malignity in the speak- 
er. James v Clarke, 397 | 


INDEX 


SLAVES. 


See EmanciPaTIon—HomIcIDE 


1, 2, 3, 4. 
SURETY & PRINCIPAL. “ 


. If two persons‘are bound by a 


bond or a judgment for the pay- 
ment of a sum of money, the 
one is liable at law to the credi- 
tor in the same manner and to 
the same extent as the other, 
although as between themselves _ 
they stand as principal and se- 
curity. Shaw v McFarlane, 
216 


2. An agreement for indulgence 


to the principal does not at law 
amount to satisfaction of the 
debt; and nothing in pais can 
discharge an obligation or a 
judgment but performance or 
satisfaction. Ibid 


3. Where a surety brings an ac- 


tion of assumpsit, for money 
paid forthe use and at the re- 
quest of the defendant, against 
his co-surety, to obtain contribu- 
tion, it is not sufficient for him 
to shew that he has given his 
note for the debt due by the 
principal, and that the same has 
been accepted by the creditor 
asa payment and discharge of 
the debt. Brisendine v Mar- 
tin, 286 


4. To entitle him to recover in 


this action, he must prove an ac- 
tual payment in money, or in 
money’s worth, such as bank 
notes, the note of a third person, 
or a horse or the hike, which is 
valuable in itself to the surety 
who parts with it. Ibid 





40 


5. Nor will the giving of a note, 
by an agent of the surety, in 
the agent's own name, enable 
the surety to support the action, 
although that note was receiv- 
ed by the creditor in satisfaction 
of his demand. Nowland v 
Martin, 307 


. In all cases of joint obligations, 
&c. suit may be brought against 
the whole, or one or more_of 
the persons making such con- 
tract. Therefore, where one 
was sued alone on a joint obli- 
gation, and the jury found up 
on the plea of the defendant that 
he was only a surety, this was 
an immaterial plea, & of course 
an immaterial finding, and the 
defendant could not avail him. 
self of the provisions of the act 
of Assembly, Rev. St. c. 31, s. 
131, 132, relating to judgments 
againsta principal and surety. 
Davis v dinderlin, 389 


7. In such acase, a indorsement 
‘on the execution, according to 
the provisions of that act, 1s ab- 
surd and unmeaning. Ibid 
See Execurors AND ADMINIS- 
TRATORS. 


TENANT AT WILL. 


A party who has been let into pos- 
session of land, under a con- 
tract of sale, or for a letting 
which has not been completed, 
is only a tenant at will of the 
vendor, and his interest is deter- 
minable instanter by a demand 
of the possession. In such case, 
a three weeks notice to quit is a 


| 
| 











determination of the tenancy; 
or, if the tenant do any act, 


INDEX. 


which amounts to a disclaimer 
of the vendor’s or lessor’s title, 
it operates asa fo.feiture and 
no notice to quit is necessary. 
Love v Edmondson, 152 


TENANTS IN COMMON. 
See DeriINvE. 


TOWNS. 


1. An act of the Legislature, grant- 


ing to the town of B. certain 
land for town commons, ipso 
facto creates that town a body 
politic for the purposes of that 
grant, if it were not a corporation 
before, and a subsequent act 
continuing its corporate exis- 
tence under the name of “The 
Commissioners of the town of 
B.” enables these commissioners 
in their corporate name to main- 
tain an action of ejectment for 
the Be land. Commissioners 
of Bath v Boyd, 194 


2. A sale of an entire lotin thetown 


of Newbern, for the town taxes 
due on it, isvoid, and the Sher- 
iff’s deed conveys no title to the 
purchaser; as the town taxes are 
to be levied by distress in the 
sam2 manner, with a few peculi- 
arexceptions, as the State taxes. 
Saunders v McLin, 572 


TRESPASS. 
The action of Trespass Q, C. F. 
cannot be maintained but by 
one who has possession of the 
land. Tredwell v Reddick, 
56 


. Possession alone is sufficient to 


maintain the action of trespass 
Q. C. F. against mere tort fea- 
sors. And in such action, all 





5. But there is a distinctiton be- 
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procurers, aiders and abettors, 
nay, even those, who are not 
privy to the commission of a 
trespass for their use and bene- 
fit, but who afterwards assent to 
it, are equally liable with those 
who commit the act of trespass. 
Horton v Hensley, 163 
3. A purchaser ofa growing crop 
of corn, at an execution sale, 
must declare in trespass on his 
personal chattels, against one, 
who tortiously severs, the corn 





from the stalks and throws it 
on the ground. Brittain v Mc- 
Kay, 265 | 


. A grant of the vesture or her- 3. 


bage of land passes a particular, 
right in the land itself, and for 
that purpose also “a particular 
ssession and occupation” of 
the land itself. Such a grantee 
may therefore maintain trespass 
uare clausum fregit for any 
interruption of his possession. 
‘s » Ibid 


tween those profits, which are 
the spontaneous products ot the 
earth, and the corn, &c. which 
are produced annually by labor 
and industry, and thence are 
called fructus industriales.— 
the latter are, for most purposes, 
regarded as personal chattels, 
and a sale of them, while grow- 
ing, is only a sale of goods. 

Ibid 
. He, who directs, aids or en- 
courages another in the com- 
mission of a trespass, is himself 
a trespasser. Thid 


TROVER. 
. In trover the death of a slave 


. An action may 





converted does not affect the 


plaintiff’s right to -recover his 
value, because by the conver- 
sion the defendant made him his 
Bethea v McLennon, 

523 


own. 


2 An action of trover will not lie, 


by one, who is entitled to a re- 
mainder in slaves after the expi- 
ration of a life estate, against a- 
nother remainderman, who, du- 
ring the continuance of the life 
estate, which he had pur- 
chased, removed the slaves to 
parts unknown, so that they 
could not be found. Cole v 
Robinson, 541 
But, the estate in remainder 
being a legal estate, a special ac- 
tion on the case may be main- . 
tuined to redress such injury. 

Ibid. 

See Devise 7. 


WARRANTY. 


. sustained, 
under our act of* Assembly, 
Rev. St. c. 31, s. 89, against any 
one or more of the joint obligors 
in a covenant of warranty, con- 
tained ima deed for the convey- 
ance of land, for a breach ot such 
covenant. Grier v Fletcher, 
417 


2. That act is not confined to con- 


tracts for the payment of money 
merely. Ibid 


3. Persons owning land in com- 


mon, and conveying it, need not 
be liable for each other in their 
covenants; as they may make 
several conveyances, or in the 
same deed may covenant seve- 
rally each one for himself and 
for his share. Ibid 


4, When one, who has an estate 
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af inheritance in possession, 
ws, in this case,a fee condition- 
al, the condition being that if he 
died without leaving issue liv- 
ing at his death, the estate 
should go over, and sells the 
same, and binds himself and his 
heirs.in a general ‘warranty; his 
hers are bound, whether the 
warranty be lineal@geollateral, 
and whether they have assets 
hy descent or not. Flynn v 
Williams, «509 


WILLS. 


. Where there is any evidence of 


fraud or imposition in procu- 
ring the execution of an instru- 
ment as a will, the jurors are at 
liberty to consider the disposi- 
tions of property actually made 
therein, to guide their judg- 


ment in making up their ver- 


Ross v Christman, 
a 209 
. But whére capacity in the tes- 
tator, formal execution and vo- 
lition all appear, no tribunal can 
pronounce againsta will, be- 


dict. 


cause of itsdisapprobation, how- | 


ever strong, of the dispositions 
made by the testator. Thid 
. The probate of a will of lands 
by a married woman, cannot be 
had in the county court. New- 
lin v Freeman, 514 
A married woman can only 
make an appointment in the na- 
ture of a will of real estate, un- 
der a power of appointment 
specially given in some deed, 
and that appointment the courts 
of equity have alone the juris- 
diction to determine on and en- 
force. ibid 
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|5. But a married woman, by her 
husband’s consent, can make a 
will of her personal property. 
Ibid 
6. And where he has covenanted 
ina marriage settlement, that 
she may make such will, but 
withholds his consert from the 
particular will she makes, this 
is still her will as to personal 
property; sufficient, at least to 
repel his right of administering, 
and to authorize the granting of 
administration to her appoin- 
tee, with the will annexed. 
Thid 
7. In case of appointments, au- 
thorising married. women to 
make a will of personal proper- 
ty, the appointment must be 
proved as a will in the proper 
court, and then regarded in all 
courts asa will. Ibid 
8. Where itis proved by one! of 
the only two subscribing wit- 
neies to a will, offered asa 
will of real estate, that he was 
requested by the testator to pre- 
pare his will according to his in- 
structions, and he did so, and 
signed his name as a witness 
before the testator signed, but 
not in his presence, and then 
read the wil! to the testator, and 
told him he had signed as a wit- 
ness, and the testator approved 
and executed it, and the other 
witness then signed in presence 
of the testator, held that this 
was nota valid execution of a 
will to psss real estate, the stat- 
ute requiring both the witnesses 
to sign in the presence of the 
testator. Ragland v Hunt- 
ingdon, 561 
9, A will was offered for probate 











in the county court—a caveat 
entered by the defendants—and 
on the issue being found in fa- 
vor of the will, both ds to real 
and personal estate, the defend- 
ants appealed. On the trial in 
the Superior Court, the jury 
found it to be a good will for 
personal, but not for real estate. 
Held that the plaintiffs had a 
right to recover from the de- 
fendants their costs both in the 
County and Superior Courts. 
If the defendants had appealed 
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only from so.much of the judg- 
ment of the county court as re- 
lated to the real estate, then the 


‘ cosis of the Superior would 


have followed the judgment of 
that court. lbid* 
See Evipence 18. 


WITNESS. 
See Evipence. 


WRIT. 
Sée Evipence 12—Amenp- 
MENT. 





